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PRELMINARY STATEMENT!
In its November 15, 2018 Opinion, this Court rejected the bulk of William

Baskerville’s motion to vacate sentence under 28 U.S.C. § 2255. But this Court
granted an evidentiary hearing on two discrete issues: (1) whether William
Baskerville’s trial counsel were ineffective for not calling as defense witnesses
Hakeem Curry and Rakeem Baskerville (“Rakeem”); and (2) whether the
Government violated its obligations under Brady v. Maryland, 373 U.S. 83 (1963),
with respect to the Roderick Boyd FBI-302. ECF No. 49 at 31, 88; see id. at 113.

On May 7, 2019, this Court granted the Government’s motion to bifurcate the
evidentiary hearing so that it could hear testimony first from Baskerville’s trial
counsel—Carl Herman and Ken Kayser—and from Baskerville himself. ECF No. 66.
That hearing took place on July 22 and 23, 2019.

The United States respectfully submits this Post-Hearing Brief in opposition to
the brief filed by Baskerville, which raises four main claims: (1) suppressing the Boyd
FBI-302 worked a Brady violation; (2) that Brady violation compels dismissing the
indictment with prejudice; (3) trial counsel performed deficiently by not interviewing
Curry and Rakeem; and (4) the indictment should be dismissed with prejudice
because the Government, after interviewing defense counsel, drafted declarations for
their signature. The first three lack any merit. The fourth essentially accuses the
United States of manufacturing false testimony—an accusation that is both frivolous

and borderline sanctionable.

I “H-Tr. __” refers to the transcript of the two-day evidentiary hearing. “ECF
No. __at __” refers to the page number in the ECF legend at the top of the cited
pleading. “Tr. at __” refers to the pages of the Baskerville trial transcript. “SA_"
refers to the pages of the Government’s Supplemental Appendix, filed herewith.
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ARGUMENT

I. Baskerville Has Failed To Prove That Trial Counsel Lacked A Valid
Strategic Reason For Declining To Interview Or Call Curry And Rakeem
As Defense Witnesses

This Court ordered a hearing to obtain “a better understanding of whether”
Mr. Herman’s and Mr. Kayser’s “decision not to call” Curry and Rakeem “could be
considered sound trial strategy.” ECF No. 49 at 31. Baskerville bears the ultimate
burden of persuasion, Gov’t of V.1I. v. Nicholas, 759 F.2d 1073, 1081 (3d Cir. 1985), but
he has failed to prove that the decision not to call Curry and Rakeem was not “sound
trial strategy.” If anything, the Government has proved that calling Curry and Rakeem
as defense witnesses to pursue a trial strategy that could have cost Baskerville his life

would have been tantamount to malpractice.

A. The Legal Standards Governing A Defense Attorney’s
Obligation To Interview Potential Defense Witnesses.

The Government already has described the legal standards governing
ineffectiveness claims. ECF No. 16 at 16-18. This Court summarized them in its
November 2018 Opinion. ECF No. 49 at 14-15. Below, the Government applies
those standards to the selection of defense strategy and defense witnesses.

Witness selection is entrusted to defense counsel’s sound judgment, not to the
defendant. See Gov’t of V.I. v. Weatherwax, 77 F.3d 1425, 1434 (3d Cir. 2006) (citing
cases). In carrying out his duty to prepare for trial, “[a]n attorney can avoid activities
that appear ‘distractive from other more important duties.’”” Harrington v. Richter, 562
U.S. 86, 107 (2011) (quoting Bobby v. Van Hook, 558 U.S. 4, 11 (2009) (per curiam)).

That means, in this case, defense counsel were “entitled to formulate a strategy
that was reasonable at the time and to balance limited resources in accord with

effective trial tactics and strategies.” Richter, 562 U.S. at 107. “[A]ttorneys need not
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pursue an investigation that would be fruitless, much less one that might be harmful
to the defense.” Id. at 108. They were “not bound by an inflexible constitutional
command to interview every possible witness.” Lewis v. Mazurkiewicz, 915 F.2d 106,
113 (3d Cir. 1990). Instead, they were “simply required to exercise reasonable
professional judgment in deciding whether to interview” Curry and Rakeem. See
generally Strickland v. Washington, 466 U.S. 668, 690-91 (1984) (“a particular decision
not to investigate must be directly assessed for reasonableness in all the
circumstances, applying a heavy measure of deference to counsel’s judgments”).

Put differently, “[t]he right to counsel ‘does not require that a criminal defense
attorney leave no stone unturned and no witness unpursued.’” Jacobs v. Horn, 395
F.3d 92, 122 (3d Cir. 2005) (citation omitted). “There comes a point where a defense
attorney will reasonably decide that another strategy is in order, thus ‘mak][ing]
particular investigations unnecessary.’” Cullen v. Pinholster, 563 U.S. 170, 185 n.7
(2011) (alteration in original) (citation omitted). Counsel has no duty to investigate a
particular defense after reasonably selecting a different and inconsistent defense. See
Williams v. Woodford, 384 F.3d 567, 611 (9th Cir. 2004) (“Having reasonably selected
an alibi defense as the primary defense theory, Ingber no longer had a duty to

investigate a conflicting mental-state defense.”).?

2 Accord Doe v. Woodford, 508 F.3d 563, 569 (9th Cir. 2007) (“petitioner’s trial
counsel made a reasonable strategic choice to rely on petitioner’s claims of innocence
and decided not to pursue further investigations into petitioner’s mental state since he
testified that a mental state defense ‘would have been inconsistent’ with the theory of
the case”); Bean v. Calderon, 163 F.3d 1073, 1081-82 (9th Cir. 1998) (counsel’s
reasonable choice of an alibi defense ended counsel’s duty to investigate a conflicting
defense of diminished mental capacity); Turk v. White, 116 F.3d 1264, 1266—67 (9th
Cir. 1997) (defense counsel’s reasonable selection of a self-defense theory obviated
counsel’s need to investigate a conflicting defense of incompetency); Correll v. Stewart,
137 F.3d 1404, 1411 (9th Cir. 1998) (counsel did not act unreasonably in choosing
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In deciding whether to interview a witness, counsel often must rely on what
his client tells him. See Mazurkiewicz, 915 F.2d at 111. Depending on the defendant’s
statements to counsel, the need for further investigation may be considerably
diminished or eliminated altogether. Strickland, 466 U.S. at 691; Lewis, 915 F.2d at
113. “Defense counsel has no obligation to call, or even interview, a witness whose
testimony would not have exculpated a defendant or whose testimony would have
been inconsistent with a defense theory.” United States v. Jones, 785 F. Supp. 1181,

1183 (E.D. Pa.), affd, 980 F.2d 725 (3d Cir. 1992) (table).

B. Defense Counsel Exercised Reasonable Professional Judgment
In Deciding Not To Interview Or Call Curry And Rakeem As
Defense Witnesses.

Messrs. Herman and Kayser chose not to interview Curry and Rakeem. H-Tr.
at 34-36 (Herman); H-Tr. at 118, 14344 (Kayser). The only issue this Court must
resolve is whether the reasons defense counsel offered for that choice are credible and

reasonable. The record compels an affirmative answer to that question.

1. Baskerville Never Alerted Defense Counsel That Curry
and Rakeem Had Exculpatory Information.

Initially, Baskerville did not alert defense counsel that Curry and Rakeem had
exculpatory information. That alone is fatal. See Strickland, 466 U.S. at 691 (“The
reasonableness of counsel’s actions may be determined or substantially influenced by
the defendant’s own statements or actions. Counsel’s actions are usually based, quite

properly, on informed strategic choices made by the defendant and on information

not to develop and present a mens rea defense that would have conflicted with the
primary defense theory of misidentification); United States v. Stern, 519 F.2d 521,
524-25 (9th Cir. 1975) (failure to pursue an insanity defense which conflicted with
principal defense theory not ineffective assistance of counsel).
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supplied by the defendant. In particular, what investigation decisions are reasonable
depends critically on such information.”).

The hearing revealed a clear factual dispute on this issue that this Court now
must resolve. Defense counsel testified that Baskerville never alerted them that
Rakeem and Curry (each in a BOP facility far from New Jersey, SA1220-24) had
relevant information. H-Tr. at 72—73 (Herman); H-Tr. at 120 (Kayser). Baskerville,
by contrast, insisted that he had done so. H-Tr. at 238, 253, 258. The Government
respectfully submits that defense counsel testified truthfully and that Baskerville lied.

Initially, defense counsel are highly respected defense attorneys experienced in
murder cases generally and death penalty cases specifically. See H-Tr. at 64—-65
(Herman); ECF No. 61-1 at 24-27; see also H-Tr. at 125-26 (Kayser); ECF No. 16-2
at 1-2, 99 1-4. Baskerville, on the other hand, is serving life in prison for murder and
drug offenses and has prior drug convictions, all of which are fair game in evaluating
his credibility. Further, Baskerville has made a number of false assertions in his
§ 2255 motion, including accusing trial and appellate counsel of having failed to
make legal arguments that the record shows were made. E.g., ECF No. 49 at 35
(Rule 804(b)(6) claim); id. at 6667 (legal sufficiency claim).

Baskerville wrote a letter to Judge Pisano in April 2007, immediately after the
guilt-phase summation. Nowhere in that letter did he mention defense counsel’s
handling of the murder charges, much less criticize their failure to interview or call
Curry and Rakeem. ECF No. 29 at 71; see H-Tr. at 262. Baskerville wrote, “I am
completely aware that I have the right to put own [sic] a defence [sic] in my case such
as present witnesses and even taking the stand in my own defence [sic] which I

invoked the right not to do so.” ECF No. 29 at 72; see H-Tr. at 274-75.
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That letter severely undermines the credibility of Baskerville’s current claim
that he instructed defense counsel to interview Curry and Rakeem. See United States v.
DiTomasso, ___F.3d ___, 2019 WL 3417264, at *12 (2d Cir. 2019) (“In that letter,
DiTomasso ‘did not raise’ any semblance of ‘his current claim that his lawyer was

M

inept because he failed to call his [uncle] as a witness.””) (citation omitted). See
generally 1 JOHN W. STRONG, MCCORMICK ON EVIDENCE § 34, at 114—15 (4th ed.
1992) (“if [a] former statement fails to mention a material circumstance presently
testified to, which it would have been natural to mention in the prior statement, the
prior statement is sufficiently inconsistent’ to be admitted to impeach the present
testimony”).

Baskerville’s hearing testimony on this issue beggars belief. For example,
despite claiming that he instructed defense counsel to reach out to Curry and
Rakeem, Baskerville admitted he acquiesced in defense counsel’s strategic decision to
rest without presenting a defense case because counsel, based on their years of
experience, believed that they had shown reasonable doubt by attacking the
Government’s case. H-Tr. 245-47. That corroborates defense counsel’s testimony
that they had adopted a trial strategy, with which Baskerville ultimately agreed.

Baskerville’s current testimony, that defense counsel swept his concerns under
the rug, conflicts with his admission that, in April 2007, he told Judge Pisano that his
attorneys had been working very hard. Compare H-Tr. at 244, with H-Tr. at 281.
Baskerville also had to admit he did not know what Curry and Rakeem had to offer

until he received their affidavits in 2014. Yet he claims he alerted trial counsel to the

substance of those affidavits in April 2007. H-Tr. at 253-56. That makes no sense.
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District Courts have routinely sided with defense counsel when similar
credibility disputes have arisen. E.g., DiTommasso, 2019 WL 3417264, at *12 (“the
record was replete with circumstantial evidence ... supporting [trial counsel’s]
declaration that Marcus had not told Ginsberg either that Marcus was guilty of the
acts attributed to DiTomasso or that Marcus wanted to testify at DiTomasso’s trial”);
Gordon v. United States, Civil No. 10-5065 (JBS), 2014 WL 2435572, at *3 (D.N.J.
May 30, 2014) (“Gordon and Louderback discussed some possible witnesses before
trial, but Gordon’s testimony that he gave a witness list to attorney Louderback,
which Louderback denies, is incredible.”). This Court should do so here and find that

Baskerville did not direct his trial counsel to interview Curry and Rakeem.

2. Even If Baskerville In Fact Alerted Defense Counsel To
The Need To Interview Curry And Rakeem, He Waited
Too Long To Do So.

Even were this Court to credit Baskerville’s claim that he waited until after
Young testified to ask defense counsel to interview Curry and Rakeem, his
ineffectiveness claim still would fail because that request came too late.

After investigation and deliberation, defense counsel settled on a trial strategy
of accepting Young’s claim that he was the shooter and blaming the McCray murder
on the Curry Organization and Bergrin. H-Tr. at 31-32, 68—-69 (Herman); H-Tr. at
10607, 134-39 (Kayser); see infra Point 1.B.3.c. Indeed, defense counsel effectively
opened on that theory on April 4, 2007, mocking the Government for awarding a
cooperation agreement to a “cold-blooded killer.” Tr. 3309-14. At the hearing,
however, Baskerville testified for the first time that he advised defense counsel to
interview Curry and Rakeem sometime affer Young testified, H-Tr. at 245, 259-60,

i.e., after April 13, 2007, see D.N.J. Crim. No. 03-836, ECF No. 196 (minute entry).
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The relevance of any information from Curry and Rakeem was apparent from
the Government’s opening statement on April 4, 2007. See Tr. 3285-88. Regardless,
by the middle of trial, it was too late for defense counsel to abruptly shift gears and
pursue a strategy diametrically opposed to the one on which they had settled. That
would have seriously jeopardized counsel’s credibility with the jury. Darden v. United
States, 708 F.3d 1225, 1229-30 (11th Cir. 2013) (“Any competent trial lawyer
understands that in order to mount a successful case before a jury, credibility must
never be sacrificed.”)

Moreover, it would have been virtually impossible for counsel or their
investigators even to interview Curry (then in Federal Transfer Center in Oklahoma)
and Rakeem (then in USP Big Sandy in Kentucky). See A1220-24. It also would
have been impossible to secure their presence in this District for trial testimony. As
this Court is aware, the BOP and U.S. Marshals require at least six weeks’ notice in
order to move federal prisoners out of their designated facilities and have them
transported here for testimony. And Baskerville has submitted nothing whatsoever to
suggest that Judge Pisano would have granted an open-ended continuance of a
death-penalty trial to writ Curry and Rakeem into this District. See United States v.
Sparkman, 500 F.3d 678, 682 (8th Cir. 2007) (“Sparkman’s counsel was aware of
Furr’s imprisonment and thus could have anticipated that transporting him to trial
would require significant lead time. The court has a substantial interest in the
efficient administration of justice, and we would not lightly conclude that the court
was required to continue a trial due to a timing problem that was largely of the

defendant’s own making.”).
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In sum, even were this Court to credit Baskerville’s claim that he waited until
April 13, 2007 to ask trial counsel to interview Curry and Rakeem, his ineffectiveness

claim still must fail.

3. Defense Counsel Were Aware Of Curry and Rakeem
And Made A Reasonable Strategic Decision Not To
Interview—Much Less Call—Them.

Whatever Baskerville did or didn’t do, defense counsel were independently
aware of Curry and Rakeem as possible witnesses. They reasonably chose not to

interview or call them for several valid strategic reasons.
a. Fifth Amendment Privilege.

Defense counsel reasonably believed, based on their years of experience, that
Curry and Rakeem—both of whom had Third Circuit appeals pending and were
exposed to prosecution for the McCray murder—would have invoked their Fifth
Amendment privilege. H-Tr. 78-79 (Herman); H-Tr. at 144 (Kayser); see ECF No.
16-2 at 15-16, 9§ 25 (Kayser Declaration). The reasonableness of their belief is
corroborated in several important respects:

» Curry and Rakeem did not testify at their 2006 trial on drug conspiracy
charges, SA6-14;

» According to a sworn declaration executed by Lawrence S. Lustberg,
Esq.—standby counsel to Paul Bergrin and former appellate counsel for
Curry—Curry and Rakeem intended to invoke their Fifth Amendment
rights if subpoenaed by Bergrin in March 2013, SA1218, 9 6; and

*  Curry Organization members Jamal McNeil and Jamal Baskerville,
who according to Anthony Young were members of the McCray
murder conspiracy, invoked their Fifth Amendment privilege when
subpoenaed by Bergrin, SA538-41, SA938-41, SA943-44.

Defense counsel’s judgment that Curry and Rakeem would not have waived their
Fifth Amendment rights thus was not only valid at the time but confirmed by

subsequent events. That alone justifies rejecting the failure-to-interview claim. See
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Rosario v. United States, Crim. No. 12-81, 2016 WL 393542, at *5 (S.D.N.Y. Feb. 1,
2016) (“This conclusion is further buttressed by the significant likelihood, in light of
the pending state charges against him—and the fact that he had never pled guilty to
or been sentenced for heroin trafficking during 2009, that Cabrera would have
invoked his Fifth Amendment privilege if called to testify.”) (citing Greiner v. Wells,
417 F.3d 305, 323 & n.24 (2d Cir. 2005) (discussing ABA Standards that generally
defense counsel should not call to testify a witness in the presence of the jury who the

lawyer knows will claim a valid privilege).
b. Intractable Credibility Problems

Defense counsel also reasonably concluded Curry and Rakeem had intractable
credibility issues that made them untenable defense witnesses. H-Tr. at 6667, 76—80
(Herman); H-Tr. at 14446 (Kayser).

Baskerville was Curry’s cousin and Rakeem'’s brother; their bias was obvious.
H-Tr. at 258-59; see H-Tr. at 79 (Herman); H-Tr. at 14445 (Kayser). Beyond that,
Curry and Rakeem had been convicted of drug conspiracy charges and sentenced to
life imprisonment. SA14-19. Their convictions would have been admissible under
Rule 609 to impeach their general credibility. H-Tr. at 79 (Herman); H-Tr. at 145
(Kayser). To make matters worse, the Curry trial reaveled acts of violence and
witness tampering by Curry that would have been fair game on cross-examination.
This included the Derrick Berrian murder (which Curry admitted to Lachoy Walker
he orchestrated) and a plot by Curry—extant at the time of Curry’s trial in 2006—to
murder Walker, who was cooperating with the Government. See SA66—68 (detailing
acts of violence instigated by Curry); see also D.N.J. Crim. No. 03—-836, ECF No. 80

(granting counsel CJA funds to purchase the entire Curry trial transcript).
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To top it all off, had Curry testified, he would have been forced to admit he
obtained McCray’s name—through Bergrin—from Baskerville (corroborating
testimony from Young and from Rich Hosten, who was in pretrial detention with
Baskerville on the day of his arrest. ECF No. 49 at 2). Had Curry denied that fact, he
would have opened the door to the admission of the November 25, 2003 wiretap call
proving that Bergrin told Curry that Baskerville had identified the informant as
someone named “K-Mo” (i.e., Kemo). See SA3; see also United States v. Soures, 736
F.2d 87 (3d Cir. 1984) (admitting otherwise inadmissible evidence may be necessary
to prevent a party from misleading the jury); H-Tr. at 40-41, 47-49. That would have
provided devastating independent proof of Baskerville’s role in the murder
conspiracy, and it would have strongly corroborated the account of that call provided
by Young, who overheard Curry repeat Bergrin’s mispronunciation of Kemo’s name,
ECF No. 49 at 2 (quoting Tr. 4352); see SA3.

The risk Curry would open the door to evidence inculpating Baskerville and
corroborating Young was real, not just theoretical. After all, Bergrin, a veteran
defense attorney, opened the door to an earlier November 25, 2003 wiretap intercept
by misleadingly cross-examining an IRS agent at his own 2013 trial. See SA918-36.

In short, defense counsel reasonably concluded that whatever upside Curry’s
and Rakeem’s putative testimony might have, it was dramatically outweighed by
intractable credibility problems. See Rodriguez- Rivera v. United States, 116 F. Supp. 3d
35,40 (D.P.R. 2015) (“Even a relatively inexperienced attorney would think three
times before presenting an easily impeachable witness as a defense witness.”); see also
Richter, 562 U.S. at 108 (“An attorney need not pursue an investigation that ... might

be harmful to the defense.”).
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c. Contradict Counsel’s Chosen Defense Strategy.

Calling Curry and Rakeem also would have contradicted counsel’s carefully
chosen trial strategy, seriously jeopardizing defense counsel’s efforts to maintain
credibility with the jury.

After reviewing voluminous discovery and holding numerous consultations
with Baskerville, H-Tr. at 66—68 (Herman); H-Tr. at 105, 126-34 (Kayser), Messts.
Herman and Kayser decided that the most effective trial strategy would be to accept
Young’s testimony that he personally shot and killed McCray on behalf of the Curry
Organization and on the advice of Bergrin. H-Tr. at 31-32, 68-69 (Herman); H-Tr. at
10607, 134-39 (Kayser). That allowed defense counsel to portray Baskerville as the
unwitting beneficiary of a conspiracy carried out by others, focus on attacking the
jailhouse informants who directly inculpated Baskerville, and maintain credibility
with the jury in the event of a penalty phase. H-Tr. at 69, 70-71, 75 (Herman); H-Tr.
at 126, 135-36 (Kayser).

Indeed, that Young (the confessed killer) had escaped the death penalty in
return for his testimony and that Bergrin had not even been charged provided defense
counsel with obvious mitigating factors in the event of a penalty phase. H-Tr. at
69-70 (Herman); H-Tr. at 13941 (Kayser). And that strategy succeeded: the jurors
spared Baskerville’s life, selecting mitigating factors that prove they credited Young’s
testimony. See A22-23.

Defense counsel recognized that their strategy required the jury to credit
Young’s testimony that he personally shot and killed McCray on behalf of the Curry
Organization and on the advice of Bergrin. H-Tr. at 70 (Herman); H-Tr. at 140
(Kayser). Calling Curry and Rakeem as defense witnesses could only have

contradicted Young’s account of the murder, which would have conflicted with their
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strategy and, worse, undermined their credibility with the jury. H-Tr. at 74-75
(Herman); H-Tr. at 146 (Kayser). “Any competent trial lawyer understands that in
order to mount a successful case before a jury, credibility must never be sacrificed.”
Darden, 708 F.3d at 1229-30; see Hyde v. Branker, 286 F. App’x 822, 833 (4th Cir.
2008) (unreported) (“Hyde’s counsel essentially made the strategic choice to try to
preserve their credibility with the jury by not asserting a defense they thought would
fail, in the hopes of persuading the jury at sentencing to spare Hyde’s life.”).

No doubt, defense counsel did not know in April 2007 precisely what Curry
and Rakeem would have said. But based on their experience and expertise they
reasonably could have assumed that Curry and Rakeem would have provided
self-serving testimony that exculpated both themselves and Baskerville. Based on the
content of their current affidavits, that assumption would have proved correct. And
having reviewed those affidavits, defense counsel have testified—credibly—that
nothing in them would have caused them to alter their carefully chosen trial strategy.
Put another way, defense counsel are just as confident today as they were in April
2007 that mounting a frontal assault on Young’s credibility would have hurt
Baskerville’s chances. H-Tr. at 80 (Herman); H-Tr. at 146 (Kayser).

Indeed, Mr. Kayser adhered to his view—expressed during the guilt-phase
summation in April 2007, Tr. at 5860—that “it would have been crazy for me to
suggest that to a jury that Young was not the shooter since he confessed, pled guilty
to it. It didn’t make a lot of sense.” H-Tr. at 108; see H-Tr. at 143. See generally United
States v. Jackson-Randolph, 282 F.3d 369, 383 (6th Cir. 2002) (“Jackson-Randolph’s
theory posits that Cohen would create a story admitting his involvement in a

money-laundering scheme in order to avoid prosecution for failure to file income tax
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returns. This does not make sense.”).?

Finally, it bears noting that this Court already has rejected a similar claim by
Baskerville concerning defense counsel’s failure to call Bergrin as a witness. This
Court considered defense counsel’s sworn declarations, which attested to their
reasons for not wanting to call Bergrin, and held “trial counsel’s decision not to call
Bergrin as a witness was based on an informed trial strategy that petitioner fails to
overcome.” ECF No. 49 at 28. If it was reasonable trial strategy for defense counsel
not to call Bergrin (who lacked some of the baggage that Curry and Rakeem carried),

then a fortiori it was reasonable for defense counsel not to call Curry and Rakeem.
C. Baskerville’s Arguments Are Meritless

Baskerville nonetheless claims that defense counsel’s principal strategy—to
avoid the death penalty while not seriously challenging the drug or murder
counts—‘“proves to be an unfortunate mistake,” as “[c]hanges that have occurred in
drug sentencing since petitioner’s trial may allow petitioner an earlier release from
prison than would be indicated by a life sentence.” ECF No. 70 at 20. But “in
making litigation decisions, ‘there is no general duty on the part of defense counsel to
anticipate changes in the law.’” Sistrunk v. Vaughn, 96 F.3d 666, 670-71 (3d Cir.

1996) (citation omitted). Defense counsel iz 2007 had no duty to anticipate that the

3 Bergrin pursued that very defense in his 2013 trial. Not surprisingly, the jury
rejected it. See Lindsey v. Smith, 820 F.2d 1137, 1152 (11th Cir. 1987) (“A habeas
petitioner who proposes [an] alternative trial strategy that would itself have proved
futile has failed to demonstrate that the representation at trial fell below an objective
standard of reasonableness.”). Putting aside that Bergrin’s trial strategy failed,
“Strickland and its progeny make clear that counsel’s strategic choices will not be
second-guessed by post-hoc determinations that a different trial strategy would have
fared better.” Rolan v. Vaughn, 445 F.3d 671, 681-82 (3d Cir. 2006).
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Fair Sentencing Act would be enacted in 2010, much less that it would be made
retroactive by Congress’s passage of the First Step Act in 2018.

At any rate, defense counsel did challenge the murder counts, arguing to the
jury that Baskerville was an unwitting beneficiary of a conspiracy carried out by
others. Tr. at 5844, 5872-76. As set forth above, defense counsel’s discretion is at its
zenith when it comes to selecting defense strategy and may not be second-guessed
with the benefit of hindsight. See Rolan, 445 F.3d at 681-82 (“Strickland and its
progeny make clear that counsel’s strategic choices will not be second-guessed
by post-hoc determinations that a different trial strategy would have fared better.”).

Baskerville next claims that trial counsel could not have performed
competently in making a cost-benefit determination about calling Curry and Rakeem
as witnesses because they never ascertained what the benefit would be. ECF No. 70
at 21-22 (asking a series of rhetorical questions); see id. at 23 (“All of these
considerations were based on assumptions by trial counsel without the benefit of
actual investigation.”). But that misunderstands the Sixth Amendment jurisprudence
and misstates the record. Counsel did perform a reasonable investigation: not only
did they have the entire Curry trial transcript, they chose to accept Young’s
testimony that he shot McCray so they could blame the murder on the Curry
Organization—allowing them to argue Baskerville was not involved (for guilt phase
purposes) and that even if he was, Young was escaping capital punishment and
Bergrin was not even charged (for penalty phase purposes). H-Tr. at 69, 70-71, 75
(Herman); H-Tr. at 126, 135-36 (Kayser).

Having adopted a reasonable trial strategy based on all they knew at the time,

it was perfectly rational for defense counsel to conclude that whatever Curry and
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Rakeem had to say would have conflicted with their chosen strategy (and, thus, not
caused them to alter it). H-Tr. at 80 (Herman); H-Tr. at 108, 143, 146 (Kayser). Thus,
they had no obligation to interview them. See Pinholster, 563 U.S. at 185 n.7 (“There
comes a point where a defense attorney will reasonably decide that another strategy

»

is in order, thus ‘mak][ing] particular investigations unnecessary.’”) (alteration in
original) (citation omitted); Jacobs, 395 F.3d at 122 (“The right to counsel ‘does not
require that a criminal defense attorney leave no stone unturned and no witness
unpursued.’”) (citation omitted); Williams, 384 F.3d at 611 (“Having reasonably
selected an alibi defense as the primary defense theory, Ingber no longer had a duty
to investigate a conflicting mental-state defense.”).

Finally, though he cannot bring himself to say so explicitly, Baskerville—citing
to the Curry calls—effectively argues that the reason defense counsel chose not to
interview Curry and Rakeem is because they unreasonably adopted a trial strategy
that made such an interview unnecessary. In effect, Baskerville, taking a page from
the Bergrin playbook, now claims that had counsel scrutinized the Curry calls, they
would have discovered Young was lying and, thus, pursued the same trial strategy
Bergrin (unsuccessfully) pursued at his trial. ECF No. 70 at 22-23. But this Court
already rejected any claim regarding the Curry calls, ECF No. 49 at 105, which are
beyond the scope of the evidentiary hearing this Court ordered.

Besides, the notion that the Curry calls fatally undermine Young'’s testimony is
an outright fabrication that Baskerville (and Bergrin) hope will attain a patina of
credibility through sheer repetition. The Government has already explained in the
Bergrin case why the Curry calls do not impeach Young and why using them for

impeachment purposes would have opened the door to the admission of the two
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November 25, 2003 calls that powerfully corroborated Young’s account. SA1241-49;
SA1276-88. The Government will not lengthen this already-long brief by repeating
those arguments here.

In sum, defense counsel adopted a reasonable trial strategy and did not
completely fail to investigate Curry and Rakeem. They monitored the Curry trial in
real time, had the transcript of that trial, and reasonably concluded that calling Curry
and Rakeem would have hurt—rather than helped—Baskerville’s defense. There was

no deficient performance.
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II.  Baskerville Has Failed To Prove A Violation Of His Due Process Rights
Under Brady v. Maryland, 373 U.S. 83 (1963)

This Court also ordered a hearing to address whether the Boyd 302 was
suppressed and “material.” ECF No. 49 at 88.* Baskerville addresses this claim in

Point I of his brief. ECF No. 70 at 7-17. His arguments are meritless.
A. The Governing Legal Standards

To establish a due process violation under Brady v. Maryland, Baskerville
“must show that: (1) evidence was suppressed; (2) the suppressed evidence was
favorable to the defense; and (3) the suppressed evidence was material either to guilt
or to punishment.” United States v. Pelullo, 399 F.3d 197, 209 (3d Cir. 2005) (internal
quotation marks omitted); see Strickler v. Greene, 527 U.S. 263, 281-82 (1999) (“There
are three components of a true Brady violation: The evidence at issue must be
favorable to the accused, either because it is exculpatory, or because it is impeaching;
that evidence must have been suppressed by the State . . . ; and prejudice must have
ensued.”). Baskerville must prove each of those elements. Hollman v. Wilson, 158

F.3d 177, 180 (3d Cir. 1998).

* This Court noted that the parties “may wish to address whether this Court is
properly considering this claim as a Brady claim” and, if so, whether “petitioner can
properly bring this Brady claim at this time in this § 2255 proceeding.” ECF No. 49 at
88. Baskerville’s § 2255 motion claimed the Boyd 302 showed that Agent Manson
testified falsely, ECF No. 1 at 11; see ECF No. 1-1 at 10, and his Traverse argued
more pointedly that suppressing the Boyd 302 worked a Brady violation, ECF No. 29
at 57-59. Although the Traverse was filed well beyond the one-year limitations
period, the Brady claim it raised clearly relates back to the allegations regarding the
Boyd 302 in Baskerville’s timely filed pro se § 2255 motion. See Fed. R. Civ. P. 15(c);
see also Rainey v. Varner, 603 F.3d 189, 198 (3d Cir. 2010) (“It is the policy of the
courts to give a liberal construction to pro se habeas petitions.’”) (quoting United
States ex rel. Montgomery v. Brierley, 414 F.2d 552, 555 (3d Cir. 1969)).
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B.  Because The Record Is In Equipoise, Baskerville Has Failed To
Prove That The Boyd 302 Was Suppressed.

The Government’s principal Response took no position on whether the Boyd
302 had been produced to Baskerville, arguing that the information in that 302 was
immaterial. See ECF No. 16 at 49-50; see ECF No. 34 at 7-8. Still, Baskerville must
prove, by a preponderance of the evidence, that the Boyd 302 was suppressed. See
United States v. Stradford, Crim. No. 06-275 (FJW), 2008 WL 2275999, at *13 (D.N.J.
May 30, 2008) (“the burden is on the Defendant to prove that such information was
suppressed”). He has failed to do so.

At the hearing, Baskerville denied knowing about the Boyd 302 until he
reviewed the transcript of Bergrin’s first trial, where the 302 was mentioned during
cross-examination of Agent Manson. H-Tr. at 205. Defense counsel, for their part,
did not deny seeing it; they simply could not recall whether they had seen it or not.
H-Tr. at 33, 82, 90 (Herman); H-Tr. at 116, 122, 14748 (Kayser). This Court,
therefore, must make a factual finding based on the available evidence.

For starters, it is hardly surprising that 12 years after trial defense counsel do
not recall an FBI-302 that, as Mr. Kayser said, “would be one page in boxes and
boxes and boxes of paper.” H. Tr. at 147-48. That is especially so where the
information it contained (suggesting that another Curry Organization member took
credit for killing McCray) was otherwise available through other sources (i.e.,
Johnnie Davis’s testimony and reports from the Newark Police Department) and,
therefore, not novel to them. More importantly, that supposed confession conflicted
with the trial strategy defense counsel adopted. Indeed, given testimony from both
counsel that they would not have altered their strategy based on the information

contained in the Boyd 302, H-Tr. at 82 (Herman); H-Tr. at 148 (Kayser), it is more
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likely than not that the document was produced, but considered insignificant, if not
inconsistent with their view of the best defense.

Additional circumstantial evidence also indicates that the Boyd FBI-302 was,
in fact, produced. The Government produced it to Bergrin in 2011, ECF No. 1-1 at
10, 7 (B)(3), who utilized it at both his 2011 and 2013 trials. SA448-49 (2011),
SA715- 20 (2013). It makes little sense for the Government to have withheld that
single report from Baskerville in 2007, only to produce it to Bergrin four years later.
See generally United States v. Caldwell, 448 F.3d 287, 292 (5th Cir. 2006) (a “court is
permitted to make common-sense inferences from the circumstantial evidence”)
(citation omitted). Indeed, the Jencks material produced to Bergrin was drawn from
the Jencks material produced to Baskerville given the overlap in witnesses.

Giving Baskerville all the benefit of the doubt, we respectfully submit that the
evidence is, at worst, in equipoise on the suppression element of Baskerville’s Brady
claim. That being so, he has failed to meet his burden of persuasion. See United States
v. England, 555 F.3d 616, 623 (7th Cir. 2009) (“because the evidence appears at least
in equipoise, the preponderance standard is not met”); ¢f. United States v. Douglas, 885
F.3d 145, 153 (3d Cir. 2018) (“equipoise ... is not proof by a preponderance of the

evidence”). This claim can be rejected on that basis alone.
C. The Boyd 302 Is Not Material.

At any rate, the information contained in the Boyd 302 is not material.
Evidence is material “if there is a reasonable probability that, had it been disclosed,
the result of the proceeding would have been different.” United States v. Perez, 280
F.3d 318, 348 (3d Cir. 2002). In applying this standard, “[t]he question is not
whether the defendant would more likely than not have received a different verdict

with the evidence, but whether in its absence he received a fair trial, understood as a
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trial resulting in a verdict worthy of confidence.” Strickler, 527 U.S. at 289-90.

Baskerville makes two separate materiality arguments. Neither has merit.
1. Impeaching Agent Manson

Baskerville claims he could have used the 302 to impeach Agent Manson’s
credibility and that this impeachment would have been so critical as to undermine
the Government’s entire case. ECF No. 70 at 7-12. The record belies his claim.

Initially, the Government does not dispute that an answer Agent Manson gave
on direct examination in the 2007 Baskerville trial was incomplete. Asked why she
gave a picture of Maleek Lattimore to the Newark Police Department in July 2004,
she gave two reasons: based on a description from one of the witnesses and
Lattimore’s reputation as a hit man for the Curry Organization. Tr. at 3888. She left
out a third reason: that she had received information from Boyd (in June 2004) that
Lattimore was taking credit for the McCray murder. SA4.

Baskerville now pejoratively labels this as an intentional “lie” that he could
have exposed before the jury. ECF No. at 9-10. But he offers no evidence—none—to
explain why Agent Manson would have intentionally concealed immaterial
information. After all, Lattimore’s status as a person of interest was readily
discernible from the evidence that was disclosed. By the time Agent Manson testified,
Detective Sabur already had told the jury that McCray’s step-father had picked
Lattimore’s picture as the person who “resembled” the shooter. Tr. at 3364—66. And
after Agent Manson testified, McCray’s step-father took the stand, described the
shooter as someone with long dreadlocks, Tr. at 4472, and confirmed he had selected
Lattimore’s picture but was only 30% sure of his identification, Tr. at 4475-80; see
ECF Nos. 70-1 to 70-4. Agent Manson knew this evidence would be elicited, and so

it strains credulity to argue she deliberately withheld the Boyd lead.
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What Baskerville now portrays as an intentional lie was, at worst, an innocent
misrecollection. Had defense counsel asked on cross-examination, “Didn’t you also
have information that Lattimore had taken credit for the McCray murder,” Agent
Manson undoubtedly would have answered “yes.” Impeaching her on this minor
point would have made absolutely no difference to the outcome. See United States v.
Collins, 551 F.3d 914, 925 (9th Cir. 2009) (“[W]e conclude that the recording has
little value as impeachment evidence against either Kim or [Agent] Oz. Certainly, it
does not undermine our confidence in the verdict.”); United States v. Benford, Crim.
No. 05-10, 2012 WL 2411920, at *4 (C.D. Cal. June 22, 2012) (“there is not a
reasonable probability that this discrepancy would have caused the jury to doubt
Officer Melberg’s testimony rather than to conclude that the discrepancy was the
result of a clerical mistake”).

In an effort to paint a sinister picture, see ECF No. 70 at 9, Baskerville
contends Agent Manson again concealed the content of the FBI-302 when she
testified at Bergrin’s 2011 trial. There, she was asked whether she had obtained
information about Lattimore “from a source,” SA265, filling in the details during
Bergrin’s cross-examination, SA448. But Baskerville cites no case suggesting (much
less holding) that Agent Manson had to relay the full content of the Boyd 302 in her
direct examination. Indeed, Agent Manson could not have done so because the
information in the Boyd 302 was double-hearsay. And Third Circuit law required an
attack on the integrity of her investigation in order to make those out-of-court
assertions relevant for the non-hearsay purpose of explaining the course of her
investigation. See United States v. Christie, 624 F.3d 558, 568 (3d Cir. 2010). That

attack came only in Bergrin’s cross-examination of Agent Manson at the 2011 trial.
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That attack, coupled with Bergrin’s vitriolic opening statement at the 2013
retrial, led the Government in 2013 to ask Judge Cavanaugh to allow Agent Manson
to testify on direct examination about the various leads she had received (precisely so
it would not look like she was trying to conceal them). SA1225. Judge Cavanaugh
granted the Government’s motion. SA1231-35. That explains why Agent Manson’s
2013 direct examination fronted the information in the Boyd 302, SA641-42, and
puts the lie to Baskerville’s effort to claim that Agent Manson somehow concealed
“the truth” until 2013.

Absent that, however, the record shows that Agent Manson simply did not
recall one of the reasons she viewed Lattimore as a potential suspect when she
testified in 2007.> And this Court has already found that impeachment on minor
points would not have affected the outcome of Baskerville’s trial. ECF No. 49 at
82-83. So too here.

Moreover, although Bergrin repeatedly used the Baskerville trial transcript to
expose even minor discrepancies in a Government witness’s subsequent testimony,
he never cross-examined Agent Manson on her failure to mention the Boyd
information in 2007. See SA306—492 (2011); see also SA710-900 (2013). Whatever
impeachment value the Boyd 302 may have as to Agent Manson, even Bergrin did
not think it was the case-cracker that Baskerville now makes it out to be.

Finally, Baskerville claims without support that Agent Manson was “an
extremely important witness.” ECF No. 70 at 17. Not so. Both on the drug charges

and on the McCray murder, Agent Manson served largely as a clearinghouse of

> Agent Manson testified that she was on maternity leave at the time of the
Baskerville trial. Tr. at 3380.
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information: virtually everything she testified to was corroborated either by her own
302s, video/audiotape, or the testimony of other witnesses. For example, she
testified that in early 2005, Young walked in off the street and claimed to have
information about the McCray murder. Tr. at 3889-91. She then detailed how
Young told different versions of his involvement, and what steps she took to
corroborate information he provided (such as Young’s inside knowledge of specific
details of the murder, his involvement in melting the murder weapon, and talking to
various inmates who overheard Baskerville discuss McCray). Tr. at 3839, 3871,
3880-87, 3889-97. That testimony was backed up not just by her 302s, but the
testimony of Young, Tr. at 4332-429, 4564-97; Detective Sabur (who processed the
crime scene), Tr. 3316—67; Devon Jones (the owner of the body shop where the gun
was melted), Tr. 4105-123; and the informants who overheard Baskerville make
incriminating statements about the murder, Tr. 4253-305, 4826-91, 5035-134,
5253-336.% Put simply, Baskerville’s guilt was proved not through Agent Manson’s
testimony but through the overwhelming evidence the Government elicited from

other witnesses.
2. Alternative Defense Theory

Baskerville also argues that, “Having the Boyd 302 could have changed the
entire approach to Baskerville’s defense. Rather than deciding that they could not

argue that Young was not the shooter, [defense counsel] could have taken Young on

® Even McCray’s out-of-court assertions regarding his fear for his safety after
his status as an informant became public following Baskerville’s arrest, which were
admitted through Agent Manson under Rule 803(b)(6), Tr. at 384748, 3866—68,
were corroborated by the testimony of McCray’s step-father, Tr. at 4461-62.
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directly, challenging everything he said.” ECF No. 70 at 12. That falls woefully short
of satisfying Brady’s materiality standard.

For starters, “this is not a case in which the FBI reports could have opened a
whole new field of investigation that [Baskerville] never considered.” United States v.
DeCologero, Crim. No. 01-10373, 2013 WL 3728409, at *7 (D. Mass. July 11, 2013),
aff'd, 802 F.3d 155 (1st Cir. 2015). The theory that Lattimore killed McCray was
readily available from evidence independent of the Boyd 302. As noted in the
previous section, McCray’s step-father identified the shooter as having long
dreadlocks, and selected (but did not positively identify) Lattimore’s photograph
when shown a photo array. Tr. at 3364—66, 4006—09, 4472, 4475-80, 4483-85.
Further, Agent Manson testified that Lattimore was a member of the Curry
Organization and was reputed to be one of Curry’s hitmen. Tr. at 3888, 4009. And
the Government introduced a photograph of Lattimore into evidence. Id.

It was defense counsel’s reasonable tactical choice—not the lack of any
information from Boyd—that kept defense counsel from exploring the Lattimore
theory or arguing it to the jury. See DeCologero, 2013 WL 3728409, at *7 (“Insofar as
Paul A. argues the FBI reports would have led him to further exculpatory
information, he has not shown any prejudice. Paul A. already knew before trial that
Portalla, McConnell, and Nogueira were potential suspects.”). Baskerville’s
suggestion that the Boyd 302 invariably would have caused defense counsel to alter
their chosen strategy is speculation, unsupported by anything in the record.

More importantly, defense counsel credibly testified that having the Boyd
information would not have caused them to alter their chosen trial strategy of

accepting Young’s testimony that he personally shot McCray on behalf of the Curry
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Organization and at the urging of Bergrin. H-Tr. at 82 (Herman); H-Tr. at 148
(Kayser). And Mr. Herman noted the possibility that Lattimore was lying. H-Tr. at
91 (“But it wasn’t the first murder I've been involved with where people were
popping up and saying they committed a murder when they hadn’t.”). Had trial
counsel argued that Lattimore killed McCray, they necessarily would have had to
argue that Young lied about being the killer—depriving them of valuable mitigation
arguments in the event of a penalty phase, and (by jeopardizing their own credibility
with the jury) creating a very real risk that Baskerville would be executed. See H-Tr.
at 74-75 (Herman).”

It bears repeating what the Government has stressed in prior submissions
about the relevance of Young’s testimony to Baskerville’s guilt. To be sure, Young
described the formation and execution of the conspiracy; but the most damaging
evidence against Baskerville came from jailhouse informants who overheard
Baskerville boasting that his cohorts (including Young) were out looking to kill

McCray (and, after the homicide, that they had succeeded). Compare H-Tr. at 70-71,

7 Baskerville highlights Mr. Kayser’s testimony that he “might” have taken a
different approach had he possessed sufficient information to prove Young was lying,
ECF No. 70 at 12 (citing H-Tr. at 150), but his brief simply assumes (but never
proves) Young lied. Though McCray’s step-father identified someone other than
Young, Baskerville assiduously avoids discussing the myriad details Young knew
about the McCray murder that only an insider would have known, including where
McCray was working when he was located in March 2004; how he left the job site
with an older man to buy lunch and, then, loose cigarettes; the dust mask and
cigarette under McCray’s body; the positioning of the getaway car; the melting of the
murder weapon; the content of the phone calls from Bergrin to Curry on November
25,2003, and so on. Tr. at 5711-30, 5738-44, 5748-50. And never mind
Baskerville’s admission—before Young confessed he shot McCray—that Rakeem
was getting “Fat Ant” (i.e., Young) to handle McCray. Tr. at 5808.
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75, with ECF No. 49 at 4. And because those informants knew non-public
information that could only have come to Baskerville from other Curry Organization
members, their testimony bore special indicia of reliability, as the Government
stressed in summation. Tr. at 5792—-825. It blinks reality to suggest that seasoned
defense counsel would have abandoned their reasonable strategy of pinning the
murder on the Curry Organization and Bergrin (which hindsight proves was
successful) in favor of a patently absurd strategy positing that Young walked in off
the street and falsely confessed to a capital offense for no apparent reason (which, the
Bergrin verdict shows, was unsuccessful).

Even assuming, arguendo, that the Boyd 302 might have prompted defense
counsel to at least investigate the “blame Lattimore strategy,” Baskerville still must
show that that investigation would have borne fruit. In Brady cases, “[t]he inquiry 1s
whether the undisclosed evidence is admissible itself or could have led to the
discovery of admissible evidence that could have made a difference in the outcome of
the trial sufficient to establish a ‘reasonable probability’ of a different result.” Johnson
v. Folino, 705 F.3d 117, 130 (3d Cir. 2013).

The 302 about Boyd is triple hearsay (an Agent’s out-of-court assertion about
what Lattimore supposedly told Boyd). Thus, the 302 could not have been offered
into evidence at Baskerville’s trial. See United States v. DeCologero, 802 F.3d 155, 164
(1st Cir. 2015) (“Because the Noe reports themselves are hearsay, they would not
have been admissible at trial for the truth of the matters asserted, and ‘by definition
[are] not material, because [they] never would have reached the jury and therefore

’”

could not have affected the trial outcome.’”) (citation omitted). Baskerville, therefore,
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“has the burden of demonstrating how the disclosure of the reports would have led to
admissible material exculpatory evidence.” Id.

Baskerville has failed to do that. He simply claims—without any factual
support—that defense counsel, armed with the Boyd report, “could have taken
Young on directly, challenging everything he said.” ECF No. 70 at 12. But that
presupposes Boyd would have testified in court to what Lattimore said (which itself
improperly assumes Lattimore was unavailable to testify. See Fed. R. Evid. 804(a),
(b)(3)). It was Baskerville’s burden to produce affidavits from those witnesses averring
that they would have testified at trial and the substance of their testimony. His failure
to do so is fatal.

For example, in DeCologero, the defendants complained on collateral attack
that the Government had withheld 302s that supported the alternative perpetrator
theory they actually pursued at trial. The First Circuit nonetheless affirmed the
District Court’s conclusion that the information in the reports was immaterial,
rejecting a claim that the report would have prompted him to call the witness whose
statements were summarized in the newly disclosed reports:

Paul A. argues that the reports would have prompted him to call Noe to
testify at trial, and her testimony would have verified the allegations
made in the Noe reports. However, Paul A. has not submitted any
evidence to support this argument. For example, he has not provided an
affidavit from Noe or any other evidence that Noe would have been
available at trial and, furthermore, that she would have testified in
accordance with the reports.

DeCologero, 802 F.3d at 164. Here, Baskerville does not even claim he would have
called Boyd or Lattimore, much less tender affidavits from them.
Further, Bergrin’s 2013 trial confirms that Baskerville could not have made

substantive use of the Boyd 302 and why any “blame Lattimore/Young is lying”
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strategy would have fallen flat for Baskerville. Bergrin had years to prepare for his
2013 trial and yet never called Boyd (or Lattimore) as a defense witness; rather, he
was content to exploit Boyd’s hearsay assertions while cross-examining Agent
Manson. SA448-49 (2011), SA715-20 (2013). And in his 2013 summation, Bergrin
argued that Lattimore was the real killer and the Government had knowingly
allowed Young to plead guilty to a murder he did not commit. SA1107-08,
SA1112-13, SA1118-19, SA1141, SA1148-49. The Government laid bare the
absurdity of that theory in its summation, SA971-72, SA974-75, and the jury
necessarily credited Young’s testimony in convicting Bergrin of the McCray murder
counts, SA1209-16.

Put quite simply, having heard the Boyd information in support of the “blame
Lattimore/Young is lying” defense theory, a federal jury rejected that theory. That 1s
hardly a ringing endorsement of the materiality of the information in the Boyd 302,
much less the theory that Young voluntarily confessed to a capital offense he did not
commit to secure leniency on a state gun charge. The Supreme Court rejected a
similar materiality claim where defendants, like Baskerville here, claimed the
undisclosed information would have led them to pursue a different trial strategy. See
Turner v. United States, 137 S. Ct. 1885, 1894 (2017) (“The problem for petitioners is
that their current alternative theory would have had to persuade the jury that both
Alston and Bennett falsely confessed to being active participants in a group attack
that never occurred” and “that Yarborough falsely implicated himself in that group
attack.”). See generally Jackson-Randolph, 282 F.3d at 383 (“Jackson-Randolph’s

theory posits that Cohen would create a story admitting his involvement in a
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money-laundering scheme in order to avoid prosecution for failure to file income tax
returns. This does not make sense.”). And so should this Court.

In sum, an FBI report containing double hearsay suggesting a different
member of the Curry Organization carried out the murder would not have moved the
needle. See DeCologero, 802 F.3d at 165 (“Paul A. asks us to vacate his conviction
based solely on the disclosure of two hearsay reports,” but he “has not ‘establish[ed]

a reasonable probability of a different result’ at trial.”) (citations omitted).8

8 Accord Williams v. Ryan, 623 F.3d 1258, 1276 (9th Cir. 2010) (“Thus, while
the information in the Sweat letters might have changed the prosecutor’s theory of
the case at trial, it would not have made Williams any ‘less guilty’ of first degree
murder. Accordingly, the non-disclosure of the letters cannot constitute a Brady
violation with respect to the jury’s finding of guilt on the murder charge.”); Hammond
v. Hall, 586 F.3d 1289, 1321 (11th Cir. 2009) (“The false confession by Conner and
the miscellaneous information relating to Kaplan do not connect to that defense and
therefore would not have supported it.”).
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III. Any Brady Claim Seeking Dismissal With Prejudice Is Beyond The Scope
Of The Evidentiary Hearing And Meritless

Baskerville next claims “the prosecution of petitioner Baskerville should be
dismissed due to Brady vi[o]lations related to the knowingly false testimony by FBI
agent Manson.” ECF 70 at 18-21. The remedy demanded here conflicts with the
remedy Baskerville sought in his Traverse, ECF No. 29 at 59 (“Petitioner’s
conviction should be vacated and he should be granted a new trial”), but, more
importantly, is without merit.

There was no Brady violation for the reasons explained in Point II. Moreover,
while “dismissal for a Brady violation may be appropriate in cases of deliberate
misconduct because those cases call for penalties which are not only corrective but
are also highly deterrent,” Gov’t of Virgin Islands v. Fahie, 419 F.3d 249, 254-55 (3d
Cir. 2005) (emphasis added), Baskerville has failed to show “deliberate misconduct.”
The Government believes it produced the Boyd 302 to Baskerville and, in fact,
produced it to Bergrin. The record supports, at best, an entirely inadvertent failure to
produce (if any). Id. at 256 (“While her error compromised Fahie’s due process
rights, we do not believe ... that the prosecutor’s misconduct was willful.”); see United
States v. Lang, Crim. No. 15-18, 2019 WL 1673317, at *14 (D.V.1. Apr. 17, 2019)
(“IT]he Court credits AUSA Andrews’ explanation of the circumstances surrounding
the non-disclosure of the evidence, including his representation that the failure to
disclose was not the product of a conscious decision to withhold exculpatory
evidence on his part.”); United States v. Lashley, Crim. No. 09-307, 2011 WL 5237291,
at *5 (E.D. Pa. Nov. 3, 2011) (declining to dismiss with prejudice where “the Court
stands by its finding that [the prosecutor’s error—though a serious one—was

inadvertent”), aff’d, 524 F. App’x 843, 846 (3d Cir. 2013) (not precedential).
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To the extent Baskerville argues the Government failed to correct “Agent
Manson’s knowingly false testimony,” ECF No 70 at 18, he raises a distinct claim
under Napue v. lllinois, 360 U.S. 264 (1959). Even if properly before the Court, see
supra n.4, that claim fails for the same reason as the Brady claim: an inadvertent
failure to disclose a third reason why Lattimore’s picture was supplied to the Newark
Police Department had absolutely no impact on the verdict. See Dye v. Stender, 208
F.3d 662, 667 (8th Cir. 2000) (“[F]or the same reasons that our confidence in the
verdict is not undermined in the Brady context, we do not believe Dye could
successfully show a reasonable likelihood that the jury would have been affected by
any of the false testimony, a necessary component of a Napue claim.”); see also Gibbs
v. Lizzaraga, Civil No. 16-2499, 2018 WL 7571323, at *14 (C.D. Cal. Sept. 17, 2018)
(“For the same reasons explained above in connection with petitioner’s Brady claim,
the Court cannot say that there is a reasonable probability that but for the jury’s
failure to hear evidence that Gibbs's cell phone received an incoming communication
at 2:47 p.m. lasting 16 seconds in duration while the phone was in an unknown
location, the outcome of petitioner’s trial would have been different.”), report and
recommendation adopted, 2019 WL 668831 (C.D. Cal. Feb. 15, 2019).°

In sum, there was no violation of Brady or Napue and, thus, no basis for any

remedy, much less the drastic sanction of dismissal with prejudice.

? In support of his claim, Baskerville recycles his earlier assertion that Agent
Manson deliberately lied and that she only revealed the truth at the 2013 Bergrin
trial. ECF No. 70 at 18-19. The Government has already explained why that
assertion is false: Agent Manson revealed the content of the Boyd 302 in her direct
examination in 2013 because the Government had sought and received permission to
front to the jury the various leads Agent Manson had before the investigation focused
on Young. See supra pp.6—7. She did not have permission to do that at the 2011 trial.
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IV. Baskerville’s Request For A Dismissal With Prejudice Because The
Government Drafted Declarations For Counsel’s Signature Is Frivolous

With no other meritorious claim, Baskerville contends the Government, in
responding to the § 2255 motion, fabricated defense counsel’s declarations. See ECF
No. 70 at 25 (“Rather than elicit honest declarations that provide whatever trial
counsel actually recall about the trial, the government actually prepared the
declarations and forwarded them to counsel.”). Such “misrepresentations by the
attorneys for the United States,” he claims, should result in all charges against
Baskerville being dismissed with prejudice. ECF No. 70 at 24. Along the way,
Baskerville impugns trial counsel, who by his logic perjured themselves at the
evidentiary hearing by adhering to the substance of their declarations.

Baskerville’s claim should actually have the opposite effect. Rather than
provide a basis for dismissing the charges, it is so obviously frivolous that it only
reinforces why Baskerville’s § 2255 motion should be denied. Such a misguided
argument speaks volumes about the substantive merit of his first three claims.

“[B]aseless allegations of prosecutorial misconduct are not helpful to either the
defendants or the profession.” United States v. Caballero, 277 F.3d 1235, 1250 (10th
Cir. 2002). Here, it 1s hard to conceive of a more baseless allegation. There 1s no
misconduct at all in lawyers preparing affidavits for clients or other witnesses. “It is
common practice for lawyers to draft affidavits for their client’s signature; we know
of no court that refuses to consider an affidavit simply because it is not personally
written by the witness.” Zimmerman v. Hanks, 248 F.3d 1162 (7th Cir. 2000) (table);
see United States v. Murphy, 715 F.2d 39, 43 (2d Cir. 1983) (“In any event, prior to trial
the prosecutors gave Murphy’s counsel a draft affidavit prepared for Criden’s

signature, which set forth the substance of what Criden had told the prosecutors.
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Under the circumstances, Murphy has shown no sufficient basis for a hearing to
probe for additional details that the prosecutors may have learned from Criden.”).
What occurred here is similar to Zimmerman and Murphy. The Government
drafted the declarations only after first sending defense counsel Baskerville’s § 2255
motion and securing Judge Pisano’s permission to interview them to gather the facts
necessary to respond to Baskerville’s claims. See ECF No. 11 at 1-2, § 1 (“trial
counsel ... shall each submit to an interview by the United States’s counsel for the
purpose of providing all reasonably necessary information concerning Petitioner’s
claims of ineffective assistance of counsel”). Mr. Kayser’s testimony on the
chronology that led to the drafting and signing of the declarations was clear:

I recall we were called down to the U.S. Attorney’s Office, I say
we I was, and Carl was there; I don’t remember if I knew at the time he
was going to be there. And you know, there was an indication that there
was a 2255 action, and they wanted to talk to us about the case and
prepare affidavits, and so they did that.

We talked about the case; I don’t remember how long we were
there, it was I think at least a couple few hours. And I think we had also
read -- may have read something submitted by Mr. Baskerville, I don’t
recall what that was exactly but that’s my recollection. And then I
received a draft which I made my modifications to and sent it back.

H-Tr. at 100; accord id. at 101.'° After those interviews, as Mr. Kayser made clear,
declarations reflecting what was learned were drafted and sent to defense counsel to

ensure that they accurately reflected what they had told the Government. The

10 Mr. Herman did not recall whether he met with the Government before
receiving a draft certification, H-Tr. at 22, but the undersigned AUSAs—all of whom
were present for the interview session Mr. Kayser specifically recalled—represent to
this Court that defense counsel were debriefed in person for more than one hour,
after which draft delcarations were prepared and emailed to counsel for their review.
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testimony on this was unequivocal: To the extent anything was inaccurate, defense
counsel made necessary changes. H-Tr. at 22-23 (Herman); H-Tr. at 101-02
(Kayser). Defense counsel testified that they read the declarations before signing
them, and the declarations were and are true and accurate. H-Tr. at 65-66 (Herman);
H-Tr. 123-24 (Kayser). And Mr. Kayser specifically testified that he regarded this
process as completely above-board:

A. I viewed it much as an affidavit or a certification in a civil
case where a lawyer ordinarily prepares it and the client reads it and
makes sure it’s okay with him and signs it.

Q. Have you ever done that in a civil case?

A. Yeah, I mean I -- I haven’t been involved in civil cases in a
while now, but going back years yes, that's the way civil firms tend to
do it. And I had did some civil litigation back in the day and I
remember preparing affidavits or certifications for people and reviewing
it with them. Much the same as this one was prepared I would talk to
them, find out, you know, confirm what the facts were; I would do the
drafting, probably I could write a little better, I would give to it them,
make sure they agreed with it and then sign it.

H-Tr. at 104-05.

The Government stands by the process that led to the creation of the
declarations and their substance, just as Messrs. Herman and Kayser did by testifying
that their declarations were true and accurate when executed. Sadly, Baskerville’s
claim “shows how loose counsel can be with accusation of prosecutorial
misconduct.” United States v. Lanier, 879 F.3d 141, 151 (5th Cir.) (“While attorneys
must zealously represent their clients, we lament the willingness of Lanier’s counsel
to distort the record and challenge opposing counsel’s integrity with accusations that
(in our view) could not have been made in good faith.”), cert. denied, 139 S. Ct. 247

(2018).
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CONCLUSION

For the foregoing reasons, and for the reasons set forth in the Government’s
initial Response, this Court should deny the remaining claims in Baskerville’s § 2255
motion and decline to issue a certificate of appealability because he has not “made a
substantial showing of the denial of a constitutional right.” 28 U.S.C. § 2253(c)(2); see
Rule 11(a) of the Rules Governing Section 2255 Proceedings (‘“The district court
must issue or deny a certificate of appealability when it enters a final order adverse to

the applicant.”). !

Respectfully submitted,

CRAIG CAPRENITO
United States Attorney

By: s/ Steven G. Sanders
STEVEN G. SANDERS
JOSEPH N. MINISH
ROBERT L. FRAZER
Assistant U.S. Attorneys

Date: August 5, 2019
Newark, New Jersey

1" And because there was no deficient performance in not calling Curry and
Rakeem, there is no need to hear live testimony from them. See ECF No. 66 at 2.
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DATE RECORDED NOVEMBER 25,2003

TIME OF RECORDING 4:00 P.M.

CALL NUMBER 09349

SUBJECTS OF TAPE HAKEEM CURRY (CURRY)
PAUL BERGRIN (BERGRIN)

UNIDENTIFIED FEMALE (UF)

PHONE NUMBERS INCOMING CALL FROM ( )
FROM (862) 205-9273
ABBREVIATIONS UNINTELLIGIBLE (UI)
Session 9349 1
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10

11

12

13

14

15

16

17

18

19

20

21

22

(PHONE RINGING)

CURRY: Paul.

BERGRIN: Hey Hak, I just came from, I just came from Magistrate’s Court, I’'m going
over to the actual cell block.
(SIDE CONVERSATION IN BACKGROUND)

BERGRIN:  Hey Esther where is he on the 5th FL across the street?

UF: [UI] 4th floor.

BERGRIN:  Where they take the prisoners across the street?

UF: Yeah go here and you want to press the basement and you will go right down.

BERGRIN:  Alright.

UF: But buzz the, dial 295 there is nobody else in there.

BERGRIN:  Oh, okay.

UF: To get in make the left, there is going to be a phone and another set of doors,
295.

BERGRIN:  Alright, thanks a million.
(TELEPHONE CONVERSATION CONTINUES)

BERGRIN:  Hak.

CURRY: Yeah.

BERGRIN:  They bind him pretty heavy. They got four, four hand to hand sales. They
say they have him recorded and under surveillance with surveillance video.
He’s facing life you know.

CURRY: Yeah.

Session 9349 2



Case 3:13-cv-05881-PGS Document 72-1 Filed 08/05/19 Page 6 of 673 PagelD: 1059

1  BERGRIN: Yeah, um the informant, ’'m gonna, he said, I got a chance to speak to
2 William and he said the informant is a guy by the name of Kamo.
3 CURRY: Kamo?
4  BERGRIN: Yeah.
5 CURRY: From where?
6  BERGRIN: Idon’tknow. He’s gonna, I’'m going to go over now and speak with him and
7 see him.
8 CURRY: Alright get detail and detail and call me back.
9 BERGRIN: Alright.

10 (END OF RECORDING)

11

12

13

14

15

16

17

18

19

20

21

22

Session 9349 3
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. C

FD-302 (Rev. 10-6-95)

(ﬂﬁx -1-
FEDERAL BUREAU OF INVESTIGATION

Date of transcription 06/28/2004

On June 17, 2004, RODERICK BOYD, a Federal inmate at
Passaic County Jail, was interviewed by the undersigned agents in
the presence of his attorney, LAURIE FIERRO, telephone (201) 489-
9888. BOYD had requested to speak to the agents regarding
information on HAKIM CURRIE and CURRIE's associates.

BOYD is currently incarcerated with NORMAN SANDERS, OSCAR
LAST NAME UNKNOWN, JASON HANNIBLE, ALQUADIR CLARK, MALIK LATIMORE,
TAHID MITCHELL, ATIF AMEEN aka SAH. NORMAN SANDERS' girlfriend,
PAULA, brought him a picture of LACHOY WALKER, at the instruction
of HAKIM CURRIE, with further instruction to "Kill on Sight" or KOS
because WALKER is a snitch. The picture shows WALKER standing
alone in front of the BELLAGIO in Las Vegas two years ago at
CURRIE's wedding.

PHIL, a drug dealer in the area of 30 Lenox Avenue, is
bringing in money to SANDERS, and SANDERS distributes it to the
rest of the crew. SANDERS is in charge now that CURRIE has been

éﬂW\ moved to Monmouth County Jail.

PHIL runs a large scale drug operation out the apartment
building at 30 Lenox Avenue, East Orange. PHIL, age approximately
27, originally from Avon Avenue, has six to eight "runners" who
work for him around the clock selling heroin and crack cocaine. He
stashes the drugs inside apartment 480. The apartment belongs to
his girlfriend's mother, TERESA LAST NAME UNKNOWN.

BOYD advised that LATIMORE and SANDERS talk openly about
killing a snitch on S. Orange and 19th Street, Newark. LATIMORE
killed him, and is still waiting on getting paid from CURRIE for
the job. CURRIE owes LATIMORE $37,000.

CURRIE hired PAUL BERGRIN to represent the members of his
crew. CURRIE is paying BERGRIN directly, and BERGRIN is conspiring
with his associates to represent CURRIE's associates. BERGRIN is
calling the shots from behind the scenes, and CURRIE is paying him
cash, under the table, in return.

g “tigation on 06/17/04 at Paterson, NJ

' File # 166E-NK-109413-M, 166E-NK-109314-B Date dictated 6/17/04
SO HENRY DILLON

by SA SHAWN A. MANSON/sam % O\\DA\
L ‘J'Do
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1
1 THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
2 CRIMINAL NO. 04-280 (FSH)
3 ] = m s e s s s s s e e - - - - - x
UNITED STATES OF AMERICA, : TRIAL
4 :
-vs- : TRANSCRIPT
5 : OF
HAKEEM CURRY, et al., : PROCEEDINGS
6 :
Defendants. :
7 | - - - === - - - - -« - -- X
8
Newark, New Jersey
9 July 12, 2006
10
11 BEFORE: HONORABLE FAITH S. HOCHBERG, U.S.D.J.
12 AND A JURY
APPEARANCES:
‘ 13
CHRISTOHPER J. CHRISTIE, ESQ.,
14 United States Attormey,
BY: JOHN GAY, ESQ.,
15 ROBERT FRAZER, ESQ.,
: Asgistant United States Attorneys
16 For the Government
17 WALDER, HAYDEN & BROGAN, ESQS.,
BY: JAMES A. PLAISTED, ESQ.,
18 LIN SOLOMON, ESQ.,
Attorneys for the Defendant Curry
19 :
TROY ARCHIE, ESQ.,
20 Attorney for the Defendant Baskerville
21
22 Pursuant to Section 753 Title 28 United States Code, the
U : following transcript is certified to be an accurate record
23 taken stenographically in the above entitled proceedings.
. 24
JOHN KEVIN STONE, C.S.R.
25 ‘Official Court Reporter.

JOHN KEVIN STONE, CSR
A008563
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And if there’s, you know, even if there’s just an
hour of stuff, they get to hear your tape, if you change
your mind about witness --

MR. PLAISTED: Two seconds.

THE COURT: How long -- the tape is a short --

MR. PLAISTED: Yes. It’'s a -- it’s -- yes, but
whatever we should do we should do.

THE COURT: Remember, I’'m the one that’s loopless
here. I don’‘t know what’s happening until it happens. The
Government has less than an hour rebuttal case, if you rest.

The other thing is since we’re here, aré -- we’'re
on the record, your clients are nowhere to be heard, nobody
could deem this coercive, I'm going --

MR. PLAISTED: Whenever Your Honor wants, we can do
that.

THE COURT: When do you want -- do you want to do
it now, go back in now, then bring the --

MR. ARCHIE: That’s fine.

THE COURT: Does your client want to hear my
rulings on the documents before he makes a final decision on
testifying?

MR. PLAISTED: I don’t think so.

MR. ARCHIE: No, dJudge.

MR. PLAISTED: No, Your Honor. We'’ve discussed it

at length many days --

JOHN KEVIN STONE, CSR

AC08648
6
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1 : THE COURT: Him testifying --

2 MR. PLAISTED: Many days.

3 We’'ve discussed many times his testifying or not

4 testifying. He's arrived at the decision, and I'm glad to
5 ' put it on the record now, or whenever Your Honor deems

6 appropriate.

7 . THE COURT: Well, you -- I'm letting -- I’m not

8 requiring it. You asked a long time ago for the

9 opportunity --

10 MR. PLAISTED: Yes, I want it, I want him to agree
11 on the record.

12 THE COURT: -- to do it.

13 MR. GAY: Might as well do it in front of --

14 THE COURT: That’s the reason I‘ve been raising --
15 I've tried to be a person of my word, and I’'ve tried to

16 " remember things, and I tried to keep lists of all the open
17 issues and go over them repeatedly.

18 Is there any other open issue thaé anybody can

19 think of? 1I’ve tried to keep tallies.
20 Mr. Archie, you’re the quitest one at this trial.
21 . MR. ARCHIE: Judge, I have one document to move ih,
22 that’s it.

23 THE COURT: And that’s unobjected --
24 MR. ARCHIR: I believe so.
25 MR. GAY: Yes, I believe so. I got to

JOHN KEVIN STONE, CSR

 Aoosgas
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double-check.

Rob, was the one who was checking, but yes, I don’t
think there's going to be an objection.

THE COURT: All right.

So plan -- you want to do -- you want to both make
your records now before we bring the jury iﬁ?

MR. GAY: If I can just make a suggestion. Why
don’t we just have‘the jury come back after lunch and take
care of every bit --

MR. PLAISTED: Can’t we give them the instruction?

MR. GAY: All right. Okay.

THE COURT: I'm going to give them the instruction
now and send them to lunch.

MR. PLAISTED: That's fine. Okay.

( In court ).

THE COURT: Be seated.

Okay.

We’re going to bring the jury in now.

THE CLERK: All rise.

( Jﬁry enters ).

THE COURT: All right.

Be seated everyone.

This is going to be very brief, tﬁis morning,
because you’re.about to go to lunch.

I just wanted to tell you before lunch the

88

JOHN KEVIN STONE. CSR

A008650
8
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following: All counsel, both the Government and the defense
and the court, wish to inform you that the occurrence with
one juror’s caxr, which you may have discussed or heard
about, has no bearing on this case at all. There is no
reason to believe it has anything to do with this case. I
direct you not to further discués it amongst yourselves, and
not to consider it in any way. Further, simply put it out
of your minds. Please enjoy your lunch and we’ll proceed
with the the case as soon as you’re finished with your
lunch. Thank you all very much.

"THE CLERK: All rise.

( Jury exits ).

THE COURT: Okay.

All right. Obviously everybédy here needs lunch as
well.

Is there -- is that Mr. Thomas? Hello, Mr. Thomas.

MR. THOMAS: How are you, Judge?

THE COURT: Wait a minute, Mr. Thomas --

MR. THOMAS: Jﬁdge, just for the record, and this
is by agreement, i don't travel with an entourage, he was
with his entourage, I’m not in his entourage.

( Laughter ).

THE COURT: Absolutely, everyone is in your
entourage, Mr. Thomas, especially with that stylish tie on.

Just teasing you, Mr. Thomas. Just a pleasure. I

JOHN KEVIN STONE, CSR
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only expected to see you with the mayor.

Did he actually take office?

MR. THOMAS: He took office, yes, on July 1st.

THE COURT: All right.

You don’t know what happened, I'm --

MR. PLAISTED: Oh, I did, I met him at a jail
with --

MR. THOMAS: I heard, I just wanted to correct the
record, Cory is in’my entourage, ﬁe's lost in the federal
system. Still, if I’m at city hall, I'm in his entourage.
He’s here, he’s in my entourage.

( Laughter ).

THE COURT: Okay. We’re going to send him a copy

of this transcript along with the prior portion where Mr.

" Plaisted informed the court that Mr. Booker came in with an

entourage, wﬂich was ' just you, Mr. Thomas.

MR. THOMAS: I apologize.

( Laugther ).

THE COURT: You are laige enough to be an entourage
certainly in terms of your don’t personality.

MR. THCMAS: Cory was a little nosey about what
goes on in federal court and I was trying to explain to him
what was going on.

THE COURT: Well, it’s a public court, and even

he’'s allowed to come in, as are you, at any time. So it’s a

——eene Cvmmecmen  — o —— ———

ooges?
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pleasure to see you again. I hope you didn’t mind the
good-natured ribbing.

MR. THOMAS: I didn’t mind it, Your Honor.

THE COURT: All right.

Do you havé an application or are you just here to
enjoy the ambience?

MR. THOMAS: ©No, Judge Mautone is on break, I can’t
go, I just figured I’'d come and sit in. I guess you're
going on break too.

THE COURT: All right.

Well, yes, we are.

Does anybody, either side have anything it wishes
to do before the lunch break?

MR. PLAISTED: We could do what I had asked Your
Honor to do, which is just to confirm my decision with Mr.
Curry.

THE COURT: Certainly, Mr. Plaisted.

MR. PLAISTED: What has happened is I have
discussed at length over the last ;wo weeks and even before
then, ﬁy recommendation to Mr. Curry that he should not -
testify in this case. He and I have discﬁssed it a number

of times. My recommendation was that he should not. He has

come to a decision that he is willing to follow my advice in

that regard and he chooses not to testify in this case.

Is that correct, Mr. Curry?

JOHN KEVIN STONE,. CSR

v



Clase 3:13-cv-05881-PGS Document 72-1 Filed 08/05/19 Page 15 of 673 PagelD: 1068

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

92

THE DEFENDANT : feah, I'm following your advice.

THE COURT: I'm sorry?

THE DEFENDANT: I'm just following my counsel
advice. I’'m following his advice, my lawyer.

THE COURT: All right.

But you understand, of course, that he’s explained
to you all the rights you have and you understand them, have
no other questions?

THE DEFENDANT: Yes, I'm just following his advice.

THE COURT: Okay. Great.

Thank you, Mr. Plaisted.

Mr. Plaisted, you of course have explained to him
that he has the right to both to and not to testify, if he
chooses.

MR. PLAISTED: I'’'ve gone through every permutation
of it with Mr. Curry at lenéth, and we’ve discussed
different aspects of it as the trial has gone on, my advice
to him has been that -- and he has agreed to follow my
advice in ﬁhat regard.

THE COURT: All right. Pine. Thank you.

And I certainty do not wish to ask any further
questions or in way intrude on the attorney-client
relationship or amy strategy decisions that are made in that
respect.

Yes, Mr. Archie.

JOHN KEVIN STONE, CSR
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1 MR. ARCHIE: Judge, I've also discussed, Your
2 " Honor, my client’s constitutional right to testify in his
3 own defense, and he indicates that he does not wish to
4 testify in this case.
5 THE COURT: He'’s told you fhat, sir?
6 MR. ARCHIE: Yes. ‘
7 THE COURT: All right. Thank you, Mr. Archie, for
8 informing me of that.
9 All right. Is there anything further that anybody
10 else wishes to say before the lunch break?
11 Was there any the Government wanted?
12 - MR. GAY: No, Your Honor.
13 I guess the only thing, nothing on that matter,
14 © Judge, but before the jury comes in, are we going to resolve
15, the documeﬁt issues or are we not?
16 THE COURT: Yes.
.17 | What my plan was, I’ll let everybody have a bite to
18 - eat, since it’s been a long morning.
19 MR. GAY: Okay.
20 THﬁ COURT: And not a normal morning. And then we
21 would try to resume as quickly as we could. I mean perhaps
22 counsel and everyone could convene back here just as fast as
23 they can.
24 MR. GAY: Yes.
25 THE COURT: So we don’t keep the jury waiting too

 A00gESS
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AO 245 B (Rev. 12/03) Sheet 2 - Imprisonment

Judgment — Page 2 of 3
Defendant: HAKEEM CURRY
Case Number;  04-00280-002

IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be imprisoned for the
remainder of defendant's natura! life on Count 1 of the Indictment. The defendant is committed to the custody of the Bureau of
Prisons for a term of 480 months on Count 3 of the Indictment, to be served concurrently with the sentence on Count 1 of the
indictment. The defendant is committed to the custody of the Bureau of Prisons for a term of 240 months on each of Counts 6, 7
and 8 of the Indictment, to be served concurrently with one another and concurrently with the sentences on Counts 1 and 3 of the
Indictment. The defendant is committed to the custody of the Bureau of Prisons for a term of 240 months on each of Counts 9, 10
and 11 of the Indictment, to be served concurrently with one another and with the sentences on Counts 1 and 3 of the Indictment,
but to be served consecutively to the sentences on Counts 8, 7 and 8 of the Indictment. The defendant is committed to the custody
of the Bureau of Prisons for a term of 240 months on each of Counts 12, 13 and 14 of the Indictment, to be served concurrently with
one another and with the sentences on Counts 1 and 3 of the Indictment, but ta be served consecutively to the sentences on Counts
6, 7 and 8 of the Indictment and the sentences on Counts 9, 10 and 11 of the Indictment.

The Court makes the following recommendations to the Bureau of Prisons; the Court recommends that the Bureau of
Prisons designate defendant to an appropriate facility where no other member of the Curry Organization is incarcerated.

The defendant shall remain in custody pending service of sentence,

RETURN

| have executed this Judgment as follows:

Defendant delivered on to
at , with a certified copy of this Judgment.

United States Marshal

By

Deputy Marshal
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AQ 245 B {Rev. 12/03) Sheet 5 - Fine

Judgment ~ Page 3 of 3
Defendant; HAKEEM CURRY
Case Number: 04-00280-002

FINE

The defendant shall pay a total fine of $8,000,000.

This fine, plus any interest pursuant to 18 U.S.C. § 3612(f)(1), is due immediately and shall be paid in full within 30 days of
sentencing.

This amount is the total of the fines imposed on individual counts, as follows: $2,500,000 on Count 1, $1,000,000 on Count
3, and $500,000 on each of Counts 6, 7, 8, 9, 10, 11, 12, 13 and 14.

If the fine is not paid, the court may sentence the defendant to any sentence which might have been originally imposed.
See 18 U.S.C, § 3614,

Unless the court has expressly ordered otherwise, if this judgment imposes imprisonment, payment of criminal monetary
penalties is due during imprisonment. All criminal monetary penalties, except those payments made through the Federal Bureau
of Prisons’ Inmate Financial Responsibility Program, are made to the clerk of the court.

Payments shall be applied in the following order: (1) assessment, (2) restitution principal, (3) restitution interest, (4) fine

principal, (5) community restitution, (6) fine interest, (7) penalties, and (8) costs, including cost of prasecution and court .
costs,

16



Case 3:13-cv-05881-PGS Document 72-1 Filed 08/05/19 Page 20 of 673 PagelD: 1073

17



Case 3:E35/ 0583 LB 80-EeuMBBLdrdnt 58gd 0512/ Ramd21 ob&de PapelD: 1074

AQ 245 B (Rev. 12/03) Sheet 2 - Imprisonment

Judgment — Page 2 of 3
Defendant: RAKIM BASKERVILLE

Case Number; 04-00280-011

IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be imprisoned for the
remainder of defendant’s life.

The Court makes the following recommendations to the Bureau of Prisons: the Court recorqmends ‘that the Bureau of
Prisons designate defendant to an appropriate facility where no other members of the Curry Organization are incarcerated.

The defendant shall remain in custody pending service of sentence,

RETURN

t have executed this Judgment as follows:

Defendant delivered on fo

at

, with a certified copy of this Judgment,

United States Marshal

By

Deputy Marshal
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AQ 245 B (Rev. 12/03) Sheet 5 - Fine

Judgment - Page 3 of 3
Defendant: RAKIM BASKERVILLE

Case Number: 04-00280-011

FINE

The defendant shall pay a fine of $25,000,

This fine, plus any interest pursuant to 18 U.8.C. § 3612(f)(1), is due immediately and shall be paid in full within 30 days of
sentencing.

The Court determines that the defendant does not have the ability to pay interest and therefore waives the interest requirement
pursuant to 18 U.S.C. § 3612(f)(3).

If the fine is not paid, the court may sentence the defendant to any sentence which might have been originally |mposed
See 18 U.S.C. § 3614,

Unless the court has expressty ordered otherwiss, if this judgment imposes imprisonment, payment of criminal monetary
penalties is due during imprisonment, All criminal monetary penalties, except those payments made through the Federal Bureau
of Prisons’ Inmate Financial Responsibility Program, are made to the clerk of the court.

Payments shall be applied in the following order: (1) assessment, (2) restitution principal, (3) restitution interest, (4) fine

principal, (5) community restitution, (6) fine interest, (7) penalties, and (8) costs, including cost of prosecution and court
costs.
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UNITED STATES DISTRICT COURT m
FOR THE DISTRICT OF NEW JERSEY QM
Clg, é&fw’q@ﬁ M

UNITED STATES OF AMERICA

Criminal No. 03-836 (JAP)

PENALTY SELECTION STAGE
SPECIAL YERDICT FORM
WILLIAM BASKERVILLE

As to defendant William Baskerville, on the penalty selection stage issues submitted for

our determination, we, the Jury, find as follows:

20
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STATEMENT OF RELATED CASES AND PROCEEDINGS
In May 2006, this Court denied Hakeem Curry’s petition for a writ of
mandamus. CA294 (Appeal No. 06-2356). Of the thirteen coconspirators who
pleaded guilty in the District Court, only two have appealed: William Lattimore's
appeal is pending, Appeal No. 07-2338, and Rashid Pryor's judgment of

conviction was affirmed. United Statesv. Pryor, No. 07-1018, 275 Fed. Appx. 99

(3d Cir. 2008) (not precedential).

STATEMENT OF THE ISSUES

l. Did the District Court properly deny Baskerville’'s motion for
judgment of acquittal ?

[I. A. Was joinder proper under Rule 8(b) where Count One of the
Indictment charged Baskerville and Curry with participating in an overarching
cocaine- and heroin-distribution conspiracy?

B. DidtheDistrict Court abuse its discretion or plainly err when it
declined to grant Baskerville a Rule 14 severance?

[1l. Did the District Court abuse its discretion when it denied Defendants
requests for ataint hearing?

IV. Did the District Court abuse its discretion when it permitted the

Government to introduce, pursuant to Rule 404(b), uncharged drug dealing by
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Curry, Baskerville, and other coconspirators to show the association, mutual trust,
concert of action, knowledge, and intent required to prove the charged conspiracy?

V. Did Baskerville waive any Fourth Amendment challenge to the search
of the residence located at 98 19th Avenue where his suppression motion alleged
no facts and cited no law entitling him to relief?

V1. Did the District Court properly deny, without a hearing, Baskerville's
motion to suppress evidence seized during a warrantless search of his minivan?

VII. Did the District Court plainly err by not sua sponte ordering a new
trial for Baskerville because of alleged prosecutorial misconduct?

VI1II. Did the District Court abuse its discretion when it denied Curry’s
request, made two years after indictment and on the eve of trial, for a substantial
continuance to add a third attorney to his defense team to replace one who
withdrew due to a conflict of interest?

IX. Where a defense witness opined that a prosecution witness had a
reputation as “a liar and a thief,” did the District Court plainly err when it
permitted the Government to ask whether the witness was aware of specific
Instances of truthful conduct by the prosecution witness?

X.  Where Curry failed to provide an offer of proof, did the District Court
plainly err by denying Curry’s request to ask a question on redirect examination
that did not address matters covered on cross-examination?

2
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STATEMENT OF FACTS

I ntroduction

From January 2000 until March 2004, defendant Hakeem Curry' ran a
lucrative cocaine- and heroin-distribution operation in and around Newark, New
Jersey (the “Organization”). Curry’s cousin, codefendant Rakim Baskerville,
served as one of seventeen street-level managers. Over the life of the conspiracy,
the Organization distributed between 350 and 2000 kilograms of cocaine, and
between 300 and 500 kilograms of heroin. The Organization also was responsible
for two murders ordered by Curry. After his arrest, moreover, Curry
unsuccessfully attempted to recruit a hit man to murder Lachoy Walker, one of the
Organization’s founding partners and the Government’s main cooperating witness.

No doubt, Curry had a powerful motive to prevent Walker from testifying at
trial. Walker provided detail ed testimony about the formation and operation of the

Organization, which was corroborated by: (1) numerous wiretap recordings;? (2)

! The Government usesthe spelling employed in the District Court for the sake
of consistency. See DB11 n.2.

> A DEA task force began investigating Curry in November 2002, and
intercepted numerous phone calls among Curry and his coconspirators between
September 2003 and February 2004. CA1104-387. Walker interpreted certain code
words and phrases for the jury, CA3814-19, and an expert witness opined that the
coconspirators routinely discussed multi-kilogram quantities of cocaine and dollar
amounts as large as $75,000. CA6047-48, 6050-53, 6054-71, 6139-236.

3
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testimony from DEA agents regarding surveillance of, and seizures of evidence
from, Organization members, and (3) records subpoenaed from various entities
showing that Curry (@) routinely bailed out and hired counsel for coconspirators
who had been arrested, (b) laundered drug proceeds by using straw buyers to
purchase luxury vehicles, and (c) spent thousands of dollars on jewelry and trips,
money that could only have come from an illicit source of income. Construing
“the evidence in the light most favorable to the government, as the verdict

winner,” United States v. Kemp, 500 F.3d 257, 265 n.4 (3d Cir. 2007), proof of

Curry’s and Baskerville' s guilt was overwhelming.
A. TheCurry Organization’s Cocaine and Heroin Dealing.
1. 1993 To 1999.

Curry and Lachoy Walker met in or around 1984, when the two lived at the
Georgia King Village (“GKV”") housing projects in Newark, New Jersey.
CA3405-07, 4169. In 1993, Curry (then 18) suggested that he and Walker (then
20) pool their money and begin selling cocaine. CA3428-29. Curry purchased
cocaine in New York City; Walker would repackage it into $25 “clips;” and the
two would sdll it on the streets at GKV. CA3429-30, 4486. In 1994, childhood
friend Ishmael Pray became a partner in Curry’s and Walker’ s cocaine-distribution

operation. CA3444-48, 4210-11, 4482, 8437. Two years later, Curry began

53



Cas€Cads3-0v-04381-PD& uMectn0OIN 3212 78BBed GEGE/13D PaDatdFded7 37e2/208L110

acquiring “bricks’ of heroin for distribution. CA3461-62.> Curry obtained the
heroin from one of two suppliers, provided it to Walker, and Walker either sold it
on the street at GKV or provided it to street-level dealers he had hired for that
purpose. CA3462-65. Walker stopped selling drugs in December 1996 after he
was incarcerated for an assault and kidnaping conviction. CA3464-69, 4174.*

In November 1997, Walker was released from custody after serving 14
months. CA3472, 4184, 4384. Curry picked up Walker in asilver Mercedes, took
him to New York City, and spent between $6000 and $8000 on clothing for
Walker and himself. CA3472-73, 4384. Eventualy, the two returned to Curry’s
lavishly furnished apartment in West Orange, where Curry explained that the
Organization had grown so much in the past fourteen months that Curry had made
$400,000 in profits. CA3474-75, 3480-81, 3546, 4193. That growth stemmed
from the fact that Curry had found a new heroin supplier, Alquan Loyal. CA3474-
75, 3546-47. Curry was supplying heroin to various individuals for street-level
distribution at various locations. CA3478. When Curry’s heroin supply dried up,

Walker resorted to distributing cocaine for Curry at GKV. CA3547-49, 4231-33.

® One “brick” consists of fifty glassine envelopes, each containing
approximately .04 grams of heroin. CA6295, 7395-96, 7427-30.

*In June 1997, Curry entered a guilty plea in a New Jersey state court to
possession with intent to distribute a controlled dangerous substance and served his
sentence on weekends. CA76909.
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In mid-1998, Curry resumed distributing heroin. CA3550. Walker and Pray
acted as street managers. CA3551. Curry supplied them with bricks of heroin,
which they provided to “pitchers’ (street-level dealers). CA3550-51. Curry
charged Walker and Pray $350 per brick, which they resold for $500, paying $50
to the pitcher, leaving them $100 in profit. CA3553-56, 4213-14. Walker and
Pray worked separate “shifts,” so that they would not “be running over each
other,” alowing each “some time . . . to get some rest” so that “the operation
would run smoothly.” CA3551-52. Walker watched the pitchers sell the heroin
and served as a look-out; he also paid various pitchers to store his heroin supply.
CA3555-56.

Walker also helped Curry purchase heroin from his supplier. CA3563.
Walker was with Curry on several occasions when the supplier would take two
suitcases containing 1500 to 2000 bricks of heroin from the trunk of his car and
place them in the trunk of Curry’s Jeep Cherokee. CA3563-69. Curry divided up
the bricks of heroin at an apartment in Irvington, New Jersey, that Walker had
rented for use as a stash house. CA3564, 3569-70. Curry then telephoned various
street-level managers (including Baskerville) to let them know he would be
delivering quantities of heroin to them. CA3564, 3570-71. Thereafter, Curry
either found the managers on the street or went to their homes to deliver the

heroin. CA3464, 3570-71.
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Curry kept tight control over his Organization by bailing out and hiring
counsel to represent underlings (including Baskerville) who had been arrested.
CA3608-10, 3613, 361/-18, 3623-25, 4184-85, 418/-88, 4212-13, 6983-84,
7829.° Curry routingly used bail bondsman Scotty Berlin, CA5346, 5351, 5359,
5360-61, 5365-66, 6973-90, 7174-80, 7186-88, 7281-86, 7805-19, 7829, and
Newark-based criminal defense attorney Paul Bergrin. CA1369, 3609-10, 3613,
4185, 7770. Bergrin “was the attorney for the business,” meaning Curry’s “heroin
trade or organization.” CA3612, 8471. Curry was “constantly in contact with”
Bergrin, “and ke[ pt] tabs on [his subordinates] through the lawyer, see if anybody
... [is] doing anything he didn’t like, or . . . telling on him;” Bergrin would report
back directly to Curry. CA3609, 3613-19, 5358-59, 5365-67, 8444, 8571.

2. 2000 T o 2004.

In early 2000, the Organization temporarily stopped selling drugs in GKV.
CA3617-20. However, it “never skipped a beat,” functioning just as it had before
2000. CA3628. Curry was the boss, which meant he supplied heroin to al of the
approximately seventeen street managers, who oversaw drug sales at any one of

four areas in Newark — including Baskerville, who was responsible for 21st

®> In November 1999, Baskerville pleaded guilty in aNew Jersey state court to
possessing with intent to distribute 502 packets of heroin. CA4513-15, 7699.

7
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Street on the Newark-Irvington border. CA3486, 3491-3500, 3507-30, 3637-48,
3875-76, 4386-89, 4405-11, 7294.

In early 2001, the Organization resumed selling heroin in GKV. CA3628,
3659, 4414-15, 4417-18, 4486. Initialy, Curry provided Walker with ten bricks of
heroin a a time; at the operation’s peak, the amount increased to 80 bricks.
CA3628-29, 3640, 3659, 4414-15, 4417-18. Walker initialy sold the heroin
himself, but as the operation expanded he hired up to three or four pitchers to sell
the heroin for him. CA3629, 3640-41, 3659-60, 4414-15, 4417-18.

In addition to serving as a street manager at GKV, Walker performed many
of the same services for the Organization that he had performed prior to 2000.
Walker delivered bricks of heroin to coconspirators (and twin brothers) Jason and
Justin Hannibal. CA3731-32. Walker also helped carry a bag filled with
$850,000 in cash to Curry’'s car, which Curry gave to his cocaine supplier.
CA3721-23, 4193. Additionally, Walker accompanied Curry when Curry obtained
anywhere from 1000 to 2000 bricks of heroin on consignment from his supplier
and when Curry distributed that heroin to his street managers, Walker stashed
heroin for Curry at the Irvington apartment; and Walker was present when Curry
collected and counted money received from street managers. CA3631-49, 3659.
In fact, Walker once saw Baskerville provide Curry with a “big bag” —
approximately 24 by 30 inches — full of cash. CA3648-49.

8
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By late 2002, the cocaine-distribution aspect of Curry’s Organization was
also thriving. CA3697, 3732. Curry received 25 to 50 kilograms every seven to
ten days, and Walker broke them down into smaller quantities. CA3698-99, 3708,
3727-29, 3731, 4488. Baskerville was one of several street managers who
regularly received 500 grams of cocaine for street-level sales. CA3708-09, 3875-
76, 3891-92, 4475.°

In or around February 2003, Pray, who had been serving as a street
manager, was “elevated” to “upper-level management,” where he assumed
responsibility for “wholesale cocaine distribution.” CA3487. Pray drove a
maroon minivan which various coconspirators (including Baskerville) also drove;
the minivan had a “trap,” a secret compartment in which to concea narcotics,
weapons, and cash, which Curry knew how to operate. CA3937-42, 3954, 3956-
57, 6046, 7218."

Pray obtained duffle bags full of cocaine from two sources, “Coz” and Atif

Amin. CA3488-89, 3769-77, 3784-86, 3883-84, 3905-08, 4201-07, 4294-96,

® At thistime, Curry was stashing drugs, money, and guns at an apartment in
Orange, New Jersey called “the Dungeon.” CA 1325, 3699, 3729-30, 4484-85, 4588,
5298-99, 5855-56. Several members (including Walker) lived at the Dungeon from
time to time between 2003 and 2004. CA3703, 4306-08, 4485-86, 5779, 7219-20.

" Agents conceal ed a tracking device under the minivan on January 30, 2004,
when it wasparked outside Curry’ sresidence. CA4654-58, 4663-68, 5726-27,5871.
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4325, 4973-79, 5017-19, 5133, 5140-43, 5156-61, 5171-72, 5216-30, 5255-62,
5265-66, 5301-02, 5305, 5315-18, 5328-30, 5514-15, 5763-64, 5910-12, 5915-96.
He then parsed out various quantities of cocaine to street managers, including
Walker and Baskerville. CA1148-49, 1155, 1157-59, 1215, 1217-18, 1226-27,
1230-31, 1234, 3767-68, 3831-32, 3845-48, 3881-84, 3890-91, 4201-03, 4211,
4293, 4325, 4488, 4527-44, 4548-51, 5125-26, 5147, 5171, 5173, 5176-80, 5206-
08, 5211-13, 5255-56, 5269-70, 5293-95, 5311-13, 5318-20, 5335-38, 5914-15,
5918, 6341-47, 6349-53, 6378-79, 6388, 7087.® Pray kept aledger reflecting how
much was owed for cocaine that he had consigned to street managers. CA3908-
10, 4199-4207, 4293-94, 5143-44, 5303-04, 5327, 5333-34, 5374; SA142-95.
Curry continued to focus on the heroin-distribution aspect of the
Organization. He instructed Walker to deliver wholesale quantities of heroin to
the Hannibal twins (who would distribute them to other street-level managers) or
store them in a closet at the Dungeon. CA3760-62, 3794, 3831-38, 5147. In
December 2003, however, Pray was shot and, then, arrested on an outstanding

warrant, and the Hannibal twins and coconspirator Raheem Webb were arrested

® On October 2, 2003, DEA agentsintercepted a UPS package containing nine
kilograms of cocaine destined for Amin. CA5216-30, 5255-62, 5642-44, 5758-59,
6166-71, 7298. Agentsinstructed UPSto advise Aminthat the packagewould arrive
after 3:00 p.m., and that same day Amin responded to Pray’s request for “six more
[kilograms],” by saying “it’s going to have to be after three.” CA1171, 6170-71.

10

59



Cas€Cads3-0v-04381-PD& uMectmdOIN 3212 78BBed GEGE/136 PaDatéF-ded7 37e2/2n8L116

with 360 bricks (i.e., over $60,000 worth) of Curry’s heroin. CA3897-3902, 3915-
16, 5372, 5394, 5494, 5869, 5893-94, 5905, 6279-6300, 6353-54, 6374, 6522-27,
7260, 7299. Curry, therefore, began collecting money owed to Pray by, and
supplying cocaine to, Pray’s customers. CA3902-03, 3905-06, 6537-61, 6374,
6390-91, 6403-04.

In early February 2004, Curry asked Walker, who had taken a hiatus from
drug dealing, CA3895-96, 4297, 4331, 7211, to rgoin the Organization. Curry
wanted Walker to hold the heroin supply as he no longer trusted the Hannibal
twins with such large quantities. CA3900-02, 3910, 3916-17, 3926-27, 4319,
7213. Curry explained that another coconspirator, Taheed Mitchell, would pick
up smaller quantities of heroin from Walker and deliver them to the Hannibals.
CA3934-35. Curry aso instructed Walker to find a new location to serve as a
stash house. CA3911, 3923-24, 3926, 3930, 5385.

On February 23, 2004, Curry and Mitchell delivered a black duffle bag
containing 200 bricks of heroin and two handguns to Walker. CA3973-76.
Mitchell said he would call Walker to ask for various quantities he needed to
deliver to the Hannibal twins, and Curry reminded Walker and Mitchell to use
code when having such conversations. |d. Walker supplied Mitchell with his cell
phone number for that purpose. CA3977. Walker took the bag containing the
heroin into his apartment and put it under the bed, and he stashed in a drawer next
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to his bed the two handguns (one of which Curry retrieved the next day).
CA3979-81, 3985-86. Thereafter, Mitchell called Walker on several occasions to
pick up various quantities of heroin for delivery to the Hannibal twins until the
supply was exhausted. CA3981-84.

On February 25, 2004, Curry discovered something on his new Land Rover,
which attorney Paul Bergrin explained was a transponder planted by law
enforcement officers to track Curry’s movements. CA1369, 3992-94, 5504-05.
The transponder, which DEA agents had planted two days earlier, stopped
transmitting that evening. CA4577-79, 4665-68, 5505-06, 7172-73. When Curry
next met with Walker, he used a “radio frequency detector” to ensure that Walker
was not concealing any recording devices. CA3994-95, 5537. Curry switched
phones and provided his new number to Walker, and gave Walker $200 and
ordered him to buy a new phone. CA3996-97.

Two days later, after intercepting conversations about a cocaine shipment
and witnessing what appeared to be a drug transaction, DEA agents arrested
coconspirators Atif Amin, Oscar Larson, and Rasheed Pryor, and executed a
search warrant at Larson’s residence in Orange, New Jersey. CA4724-26, 4746-
56, 5516-17, 5906, 5989, 6235-36, 6939-40, 6943, 7298. Agents recovered
approximately five kilograms of cocaine, a razor blade, two scales, and a .45
caliber handgun. CA4726-34, 4756-57, 5906, 6311-12, 6943-47, 7298.
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Despite discovering the transponder, and despite the arrests of Amin,
Larson, and Pryor, Curry did not shut down the Organization. He called Walker
severa days later and asked him to meet in Irvington, New Jersey. CA3998.
When Walker arrived, Curry mentioned that Amin had been arrested and
expressed concern about the increasing law enforcement scrutiny. CA3999-4003.
Curry then took a shopping bag out of his trunk, told Walker there was $100,000
in it, and asked Walker hold it. CA3998-99, 4002, 4427. Later that day, Curry
instructed Walker to give the $100,000 to Curry’s heroin supplier. CA4006-13,
4427-28.

On March 3, 2004, Walker was present when Curry received 200 bricks
(400 grams) of heroin from his supplier. CA4029-32, 4427-28. Baskerville
arrived in his own car. CA4033-34, 4428-29. Curry gave 100 bricks to
Baskerville, gave 100 bricks to Walker, and drove Walker back to his house.
CA4034-39, 4428-29, 4432, 7088. Curry instructed Walker to stash the heroin
just as he had done previously and to dispense whatever quantities Mitchell
requested. CA4038-39. Curry also said that Baskerville was complaining that
Curry had given him only 100 bricks. 1d. Walker stashed the heroin in a shoe box
under hisbed. CA4042-43, 4058.

On March 4, 2004, DEA agents arrested Walker after he went outside to

warm up his car. CA4065-66, 4163, 4984. Walker told the agents the location of
13
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the 100 bricks of heroin and the 9 millimeter handgun — the second of the two
firearms Curry had given Walker on February 23rd. Walker ultimately agreed to
cooperate. CA4066-67, 4070-71, 4163-65, 4189-92, 4309-10, 4312-13, 4985-86,
4992-95, 5011-12, 5521-26, 5834-36, 7299. The DEA devised a plan for Walker
to make a controlled delivery of the heroin to Curry. CA4072-76, 4230-31, 4478-
79, 4682-83, 5518, 5528-29, 5531-40, 5556-57, 5799-5800, 5899-903.

Walker made two phone calls to Curry pursuant to the plan devised by the
DEA, and Curry agreed to meet Walker. CA1372-74, 4076-77, 5531, 5558. Curry
pulled up in a Ford minivan, and (with DEA agents video- and audio-taping the
controlled delivery) Walker put the bag containing the heroin under his jacket, got
into the van with Curry, and placed the bag between the driver’s and passenger’s
seat. CA4078-81, 5549-54, 5559-60. Curry asked, “Is that the shit?’ and Walker
responded affirmatively, explaining that his girlfriend did not want the heroin
inside the house. CA1375, 4083, 4093. Curry became angry and tried to persuade
Walker to store the drugs in his mother’s house until he could secure a faster
vehicle. CA1375-76, 4084, 4095. Curry then spontaneously asked Walker,
“Where the gun at?’ (i.e., the second of the two handguns that Curry had given
Walker on February 23rd); Walker explained that he had forgotten it in hisrush to
get the heroin out of his house. CA1376, 4084-85, 4169. DEA agents moved in
when they heard Curry and Walker arguing loudly about what to do with the
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heroin; they recovered the heroin and arrested Curry after a brief chase. CA1376-
79, 4086, 4371-72, 4567-71, 4761-71, 4843-45, 4979-83, 5560-62, 5796-97,
5947-48, 7320.

Walker then called Tyheed Mitchell and asked him to meet at the Dungeon,
where agents arrested Mitchell, the Hannibal twins, and Lattimore. CA1380,
4583, 5571, 5907, 5992-95. Agents recovered from the Dungeon, inter alia, a bag
containing approximately 100 grams of cocaine, Pray’s ledgers, numerous cell
phones, boxes of ammunition for 9 millimeter and .357 handguns, and various
pieces of jewelry, including a “GKV” medallion. CA4304, 4589-4609, 4624-31,
4637-38, 5571-72, 5779-80, 5784-85, 7220-21, 7299, 7320.

On the morning of March 8, 2004, Agents executed a search/arrest warrant
at 98 19th Avenue, in Newark, New Jersey, which (according to Walker) was
Baskerville's residence. CA7054. They recovered an invitation to Curry’s
wedding (listing several Organization members as groomsmen), two pieces of gold
and diamond jewelry (which cost over $6000 and which had been bought with
cash), as well as a shirt showing on the front a pigeon sitting on a stool in abull’s
eye with the words “sitting duck,” and on the back the phrase, “Ain’t no f*cking
witness, | mind my f*cking business.” CA4435-43, 4660-63, 4718, 4784-90,
4812-25, 5695-97, 6968-70, 7054, 7319, 7492-97, 7552-54. Baskerville was not
at the residence when these warrants were executed, was declared a fugitive, and
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was not arrested until U.S. Marshals located him outside of Baltimore, Maryland,
in November 2005. CA5583-84, 7055-57, 7336-52, 7373-74.

Later on March 8th, agents arrested coconspirator Howard Norman Sanders
and searched his residence. CA4609-11, 4717. They recovered, among other
things, a .40 caliber semiautomatic weapon loaded with hollow-point bullets, as
well as packets of heroin. CA4612-20, 4620-22, 7299. As agents concluded their
search, they noticed Baskerville's Dodge minivan parked up the street. CA4631-
32, 4638-39, 4709, 4714. Agents towed the minivan to the DEA field office,
where a search reveal ed two separate traps containing 22 bricks of heroin wrapped
in the same unusual white paper as the heroin recovered during the December
2003 arrest of the Hannibal twins and during the March 4, 2004 arrest of Walker.
CA4640-54, 4710, 4714-16, 4721-22, 5701, 5894-97, 5925-28, 5942, 5944-45,
7091, 7299.°

On March 12, 2004, agents arrested Lamont Pray, and recovered 225 vials
of powder cocaine, 24 vials crack cocaine, and some ammunition from his Ford

Taurus. CA4658-60, 4669-70.

® A DEA chemist opined that the heroin recovered from the Hannibal twins,
from Walker, and from Baskerville's van probably derived from the same supply
because (1) the brickswerewrapped in the samewhite paper, which was unusual, and
(2) the heroin (a) had the same purity level, (b) was not adulterated (i.e., diluted with
some other substance), and (c) contained starch. CA7430-36, 7441-43, 7449-51.
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B. TheViolenceln Furtherance Of The Organization.
1. The July 2001 Murder Of Darnell Anderson.

In Summer 2001, Ishmael Pray and Malik Sutton employed two pitchers,
Fuquan Turner and Darnell Anderson, who sold heroin on 3rd Street in Newark.
CA3660, 3664, 4217-18, 4221. Pray refused to supply Anderson with any more
heroin because Anderson had refused to pay for the heroin Pray had advanced to
him. CA3665, 4220, 4225. As a result of this dispute, Pray felt threatened.
CA3665. A hit man hired by Pray and Sutton to assassinate Anderson mistakenly
shot and wounded Turner instead. CA3665-66, 3669-72, 4221. Curry, who was
not consulted in advance, was angry with Sutton. CA3673, 3675-80.

That evening, as Curry, Walker, and Pray were driving on Littleton Avenue
in Newark, they spotted Anderson on the street. CA3681-82. Curry said to Pray,
“We should get him right there” CA3682. Using a 9 millimeter, Organization
member William Lattimore shot Anderson on the street and fired five more shots
at him after he fled into a nearby apartment, killing him. CA3686, 4221-22, 6515-
20. Pray owed Lattimore $3500 for the hit. CA3684-90, 4218, 4222-25, 4322-23.

2. The March 2004 Murder Of Derek Berrian.

On the afternoon of March 1, 2004, someone fired at least eight 9 millimeter
rounds at Derrick Berrian on Badger Avenue in Newark, killing him. CA6479,
6491, 6497-98, 6500. Berrian was a key prosecution witness against Curry’s
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heroin supplier, Alquan Loyal, who stood charged with the February 14, 2003,
shooting death of Malik Ali Cook. CA6470-78, 6485-86. On March 3, 2004,
while reading a newspaper article about the Berrian murder, Curry explained to
Walker that Loyal had called Curry from jail asking whether Curry was going to
allow Berrian to testify against Loyal, and Curry stated words to the effect, “You
know | couldn’t let that happen.” CA4014-17, 4026-30.

3. The Plot to Murder Walker.

On or about March 12, 2004 (i.e., after Curry’s arrest), Curry contacted
Palmer Y arborough, a high-ranking member of the Bloods street gang who had
recently shared ajail cell with Anthony Massenburg, one of Curry’s drug couriers.
CA6660-73, 6702-03, 6788, 6821, 6841-42, 6851-53, 7158, 7275, 8123, 8159-60.
Curry offered Yarborough between $12,000 and $15,000 “for the body of the
snitch that was working for the police in Newark,” i.e., Walker. CA6667, 6675,
6706, 6823-25, 6845, 6853."° Y arborough told Curry that he could take care of it.
CA6678. Yarborough then reported Curry’s request to a local law enforcement

officer, who contacted the DEA. CA6679-83, 6686-90, 6753, 6768-80, 6792-

9 When Mitchell, Lattimore, and the Hannibal twins were brought to the DEA
field officefor processing, Curry, who wasalready inaholding cell, began screaming
wordstotheeffect, “It wasWalker,” which everyonerepeated. CA5572-77,5694-95,
5838.
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6808, 6814-15, 6816-18, 6827-28, 6830-38, 6843-48, 6855, 6993-94, 7002, 7120,
7159-61, 7269, 7271-73, 8166-67.

C. TheMoney Laundering.

Curry did not file income tax returns between 1997 and 2003, and he did not
have a legitimate source of income during that period. CA7580-81, 7584-85,
7588. Curry concealed the income generated by his Organization by using “straw
buyers’ to purchase four luxury vehicles, CA7574-78, 7593, 7649:

° On August 26, 2000, Nicole Williams accompanied Curry to Zakar
Motors, an automobile dealership located in Little Ferry, New Jersey.
CA4874, 7468-69. Curry purchased a blue 2000 Mercedes-Benz
CL500 for $122,000, making two cash payments of $55,000 and
financing the remaining $12,000. CA4876-81, 7600. At Curry’s
request, Williams signed various papers, and title to the vehicle was
placed in her name. CA4874-76, 4909, 7599-7602.

° On July 31, 2002, Williams again accompanied Curry to Zakar
Motors. CA4890-91. Curry purchased a black 2003 Mercedes-Benz
SL500R for $111,640 by receiving a $70,000 credit for trading in the
2000 Mercedes; paying additional cash; and financing the remainder.
CA4893, 7612-18. Williams paid no consideration toward the new
car, but title again was placed in her name at Curry’s request.
CA4892-94, 4904, 7624.

° On September 24, 2002, coconspirator Eric Schuler brought his
cousin, Lavern Jones, to Zakar Motors. CA4923-25. Jones signed
his name to the title of a 2003 blue Range Rover but did not pay any
portion of the $81,390 purchase price. CA4925-28, 4931-32, 7605,
7623, 7631. Rather, Curry paid a cash deposit of $74,780, followed
by a cash payment of $6610. CA7626-28.

° On January 29, 2004, Jones again accompanied Shuler to Zakar
Motors where Schuler acquired a 2004 white Land Rover. CA4936-
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39. Curry paid the $78,000 purchase price by obtaining a credit for
trading in the 2003 Range Rover and making an additional cash
payment. CA7631-34. Once again, Jones allowed the car to be titled
and registered in his name even though he did not provide any
consideration for and did not drive the car. CA4939-42, 7053, 7636.
Zakar Motors filed four Forms 8300 with the Internal Revenue Service that
improperly omitted to state that Curry was the source of the cash used to purchase
the vehicles in question. CA7593, 7603-08, 7618-24, 7628-30, 7635-36, 7656-

57.11

X Curry made other effortsto concea the source of hiswealth and/or to spend
the proceeds of his Organization between 2000 and 2004. First, Curry purchased the
fixturesand inventory for anew clothing store called “ The Closet,” which openedin
September 2003, but he concealed his ownership interest by incorporating it in
someoneelse’ sname. CA3786-94,4328-29, 6876-77, 7586-87, 7887-95, 7899-7908,
8500. Second, Curry used cash to purchase over $100,000 worth of custom jewelry
and watches. CA3749-56, 4193-94, 4327-28, 7473-90, 7539-42, 7546. Third, Curry
spent thousands of dollars paying for various trips he took with members of his
Organization, including two tripsto Miami, Florida, in 2001; a February 2003 trip to
the NBA All Star gamein Atlanta, Georgia; and a February 2004 trip to the NBA All
Star gamein Los Angeles, California. CA3652-57, 3745-59, 3756-57, 3914, 4228-
29, 4486-87, 5183-99, 5347-49, 5812, 6947-54, 6956-67, 7188-98. Fourth, Curry
spent in excess of $15,000 for his August 2003 wedding at the Bellagio Hotel in Las
Vegas, Nevada, which was attended by several members of the Organization.
CA3794-97, 5199-5202, 6954-56, 6967-68, 7673-79, 8474-75, 8481-84.
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Those two case agents would be permtted to stay in court.

Thank you.

THE DEPUTY CLERK: All right?

THE COURT: Yes.

THE DEPUTY CLERK: Please rise for the Jury.

(Jury present.)

THE COURT: Al right, everyone, please be seated.

Again, | nentioned, we wll now proceed to testinony.
O course as | told you, the openings are an outline of the
case of what people intend. They're not -- intend to prove or
not or argue what will not be proven, but now we'll get into
t he testinony.

M. CGay, you have a w tness?

MR CGAY: Yes, sir.

THE COURT: Ckay.

MR. M N SH: Judge, at this tinme the Governnment calls
Speci al Agent of the FBI, Shawn Brokos.

THE COURT: Al right. W're going to adm nister the
oath. Wien we adm nister the oath, everyone pl ease pay
attention it to, M. Mnish included. Everyone. Just a

nonment .

SHAWN BROKOS, called as a witness, having been first

duly sworn, is exam ned and testifies as foll ows:

WALTER J. PERELLI, C S . R, OFFIC AL COURT REPORTER, U.S.D.C.
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1 THE DEPUTY CLERK: Pl ease state you are your nane for
2 t he record.

3 THE WTNESS: M nane is Shawn, S-h-a-wn; mddle

4 initial A ; last nane Brokos, B-r-o-k-o0-s.

5 THE DEPUTY CLERK: Thank you. You may be seat ed.

6 THE W TNESS: Thank you.

7 THE COURT: CGood afternoon.

8 THE W TNESS: Thank you.

9 THE COURT: Agent, if you could just be sure to keep
10 your voice up and speak into the m crophone, please.

11 THE W TNESS: kay.

12 THE COURT: Al right, M. Mnish.

13 MR. M N SH  Thank you, Judge.

14 DI RECT EXAM NATI ON

15 BY MR M NI SH:

16 Q ©&ood afternoon, Agent Brokos.

17 A CGood afternoon.

18 Q By whom are you enpl oyed?

19 A | work as a Special Agent for the Federal Bureau of
20 | nvesti gati on.
21 Q And is the Federal Bureau of Investigation also known as
22 the FBI?
23 A It is.
24 Q And your title is that of Special Agent?
25 A M title is a Special Agent.

WALTER J. PERELLI, C S . R, OFFIC AL COURT REPORTER, U.S.D.C.
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Q How |l ong have you been with the FBI?

A In January it wll be 16 years.

Q Could you give the Jury the benefit of your educational
backgr ound?

A | graduated from Washington & Lee University with a

Bachel ors of Science in Finance; and then went on to work in

t he banking industry after that and did sone post-graduate work
on an MBA

Q And you said you worked in banking. What sort of jobs did
you hol d?

A Qut of college | worked in corporate |ending, and then from
there I went on to beconme a bank manager.

Q \Wiere did you train to becone a FBI agent?

A After | left the banking industry | went to -- | applied to
becone a FBI agent, and | went to our training acadeny, which
is in Quantico, Virginia, and it's a 16-nonth long -- |I'm
sorry -- 16-week long training acadeny. And in the Acadeny we
are taught to beconme proficient in firearns, proficient in
defensive tactics, and then we are also given a significant
amount of classroominstruction which is really giving us
instruction on the | egal system interview ng techniques,
report-writing, and then detail ed know edge on the federal
crimes that we will work once we eventually get to our field

of fice.

Q Now, did you receive any specialized training?

WALTER J. PERELLI, C S . R, OFFIC AL COURT REPORTER, U.S.D.C.
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1 A Throughout ny 16 years in the Bureau |'ve received

2 specialized training in public corruption, which is one of the
3 violations |'ve worked; |'ve al so received specialized training
4 in gang investigations; and then | have received specialized

5 training as a hostage negotiator. |'ma Bureau-certified

6 host age negoti ator.

7 Q Are you married, Agent Brokos?

8 A Yes, | am

9 MR. BERGRIN.  Your Honor, | have to object as to

10 rel evancy.

11 THE COURT: Sustained. [It's sustained.

12 Q M am--

13 THE COURT: May | interrupt you for a second, M.

14 Perelli.

15 (The Court confers with the Court Reporter off the

16 record.)

17 THE COURT: Let's proceed. Go ahead, M. M nish.

18 MR. M N SH  Thank you, Judge.

19 Q Agent, so that the Jury is clear, what year did you receive
20 your training at Quantico?
21 A 1996.
22 Q And since you've left Quantico, where have you been
23 assi gned?
24 A After | left Quantico | was assigned to work in the Newark
25 Division and |I've been here ever since. M first assignnment --

WALTER J. PERELLI, C S . R, OFFIC AL COURT REPORTER, U.S.D.C.
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1 when | first got out of Quantico | got to Newark, and |

2 actually got sent back to Virginia to work for two nonths on a
3 tenporary duty assignnent to work a double hom cide. After

4 that | returned to Newark and was assigned to a public

5 corruption squad, and | remained on that squad for

6 approximately four or five years; and then |I transferred to our
7 gang squad -- the violent crine gang squad, and | worked on

8 that squad for approximtely five years.

9 After that | was assigned to work on our other violent
10 crinmes squad. We have two: One handl es gangs, the other

11 handl es all of our other federal violations, which include bank
12 robberies, kidnappings, extortions, interstate theft. So I

13 wor ked on that squad for two years. And after that | was

14 assigned to the Red Bank office of the Newark Division, and in
15 Red Bank I was placed on a public -- a white collar squad --

16 I"msorry -- a white collar squad but assigned to work public
17 corruption on that squad.

18 Q During the course of these various assignnents, did you

19 receive any specific training with respect to gang
20 i nvestigations?
21 A Wile | was on the gang squad, | did. | received
22 addi tional training through sem nars and attendi ng vari ous
23 week-1ong sem nars.
24 Q And what sort of subject matter did that training cover?
25 THE COURT: Keep your voice up, M. Mnish. Use the
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m crophone or use the podium one or the other.
A W -- we were taught how to work -- how to work a gang

i nvestigation, and we were instructed on the best way to go

about doing that. And the various things you need to | ook into

when you're | ooking into a gang, a lot of us had no historical
knowl edge of gangs so we | earned basically what the gangs are,
what they consist of, what the hierarchy of a gang is, what
gangs do.

Gangs are out there --

THE COURT: kay, there's no question.

Pl ease, next question, M. Mnish. Let's keep this
focused and nove it forward, please.
Q Agent, could you explain the enterprise theory of

prosecution --

A Yes.
MR. BERGRIN. (bjection, Judge.
Q -- as it relates to gangs?
THE COURT: W don't -- I'll see you at sidebar.
(At the sidebar.)
THE COURT: \Were are you going? W don't need a
whol e.

MR MNSH | just --
THE COURT: Wit a second. As | understand her
testinmony, she did the investigation of the Baskerville/Kenp

sales. Right?
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Bergrin can sit here and say all these different things -- this
is inmpugning his character. It has nothing to do with his
character.

THE COURT: That's exactly why it's not that rel evant.

MR MNSH But it is relevant to explain how this
case started, Judge. The entire case starts with Keno and how
he got invol ved.

THE COURT: 1'Il allowyou to do it but I'mnot going
to allow you to refer to the Crips.

MR M N SH But that is how he cane in

THE COURT: Well, that's too bad. |I'mnot going to
allow you to do it. Do you hear ne now?

"1l allow you to tal k about he was in the drug
network with other people, he was nmaking buys, he was working
for themto try to find bigger suppliers and nove up the chain
and he got to Baskerville and he nmade four controlled buys from
Baskerville.

Did he ever negotiate with Baskerville about doing
kil ogranms or anyt hi ng?

MR MN SH  No.

THE COURT: Keep it narrow |l ow. Ckay?

MR. LUSTBERG  Thank you, Judge.

(I'n open court.)

MR MNSH My | continue, Judge?

THE COURT: Yes. Go ahead.
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1 Q Now, Agent, | think when we stopped, had you received --
2 during the course of your tinme in the FBI, have you received
3 any training wth respect to gangs and investigating then?

4 Just yes or no.

5 A Yes.

6 Q Okay. And during the course of your career, just by way of
7 background, have you recei ved any comrendati ons?

8 A Yes.

9 Q Okay. And nore than one, a nunber of then?

10 A 1've received several of them

11 THE COURT: W couldn't -- go ahead. Next question.
12 Q On the other side, Agent, have you received any reprimnds?
13 A Yes, | have.

14 Q And what was the subject of the reprinmand you received?
15 A | was suspended for seven days for insubordination.

16 And after that did you receive any additional

17 conmendat i ons.

18 MR. BERGRIN. Judge, | have to object. | don't know
19 how it has relevance into this case.

20 THE COURT: I'Il allowit.

21 After that incident of insubordination, did you have
22 any conmmendati ons?

23 A The mpjority of the comendati ons were after the

24 i nsubordi nati on incident.

25 Q Thank you.
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Now, have you received training or did you receive
training with howto deal with informants general |l y?
A Generally at Quantico we received training on howto dea
with informants, but it's not until you get to your field
of fice where you really are getting the on-the-job training
that you learn how to properly deal with infornmnts.
Q And over the course of your career, how many informants

have you worked wi th?

A | personally have handled in excess of 50 informants.
Q Wien you say "handled,” is that a termof art?
A | amthe handling agent, so the informants -- | am

responsi ble for that informant and what that informant will do
and that informant reports to ne. | also have a co-case agent
| guess you would call it, a secondary, but | amthe primary
handling agent. So if that informant has information or is
corresponding, | amusually the point of contact.

Q Now, when you're tal king about an informant, are you
tal ki ng about civilians or fell ow nenbers of |aw enforcenent?

A Informants are civilians.

Q So that the Jury is clear, could you explain the term "Task

Force Oficer"?

A Alot of tinmes on the squads that we have in the Newark
Division -- and this is the same throughout the country -- we
have task force officers who are assigned to our squads to

support the squads. So, for exanple, on our gang squad we had
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1 | ocal police officers from let's say, Newark or Sheriff's

2 O ficers Essex County, Irvington police officers, and they are
3 detailed to our squad as a nenber of |aw enforcenent. They're
4 not Speci al Agents but they work on our squad and they are

5 referred to as "Task Force Oficers.”

6 Q And again, so the Jury is clear, when you're tal ki ng about
7 an informant, you're not tal king about a Special Agent or a

8 Task Force O ficer?

9 A  No. An informant is sonebody who's not enployed in | aw

10 enf orcement .

11 Q Now, could you explain to the Jury the two types of

12 i nformants, neani ng those who have a charge pendi ng and those
13 who are pai d?

14 A Informants typically fall into two different categories. A
15 ot of tinmes if sonebody has been charged with a crinme we wll
16 approach them talk to themand solicit their cooperation, and
17 they will help us, and it's referred to as working off a

18 charge. And they are given consideration ultimtely by the

19 court for their assistance in whatever investigation they are
20 hel ping us with. And the goal is to ultimately reduce whatever
21 charge or sentence they are facing. So that is one type of
22 i nf or mant .
23 And the second type of informant that we utilize is a
24 paid informant; sinply sonebody who is cooperating with the
25 governnment, assisting us in building an investigation strictly
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1 for noney.

2 Q Now, when you have these type of informants, are there sone
3 who are pro-actively doing things as opposed to just nerely

4 giving information?

5 A W really have two, again, two different types of

6 informants. There are sone informants who want to just -- they
7 just want to provide information. They want to call and tel

8 us sonething they saw or they heard or they witnessed, that is
9 one type of informant. The second type of informant goes a

10 little bit further. They're willing to, again, call us and

11 meet with us and tell us what they know, but they' Il take a

12 step further in that they will engage in what we call a

13 consensual recording. They will wear a recording device and

14 they will have a conversation wth targets of our

15 investigation. And it's that type of informant that will -- if
16 a case goes to trial, wll end up being exposed because the

17 case wll go to trial and that informant will have to testify
18 as the one who wore the recording device or wtnessed what they
19 W t nessed.
20 Q Wen soneone decides to becone an informant for the FBI
21 are there certain rules that are explained to thenf
22 A We have very strict rules to explain to the informants.
23 It's simlar to the rules of engagenent. [It's things that they
24 can and cannot do. But the nost inportant rule that we do --
25 and we have witten, it's on a docunent, it's a piece of paper.
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1 | go through it with the informant along with ny co-case agent,
2 and we make sure that that informant knows that just because

3 they are assisting us with an investigation, they are not a | aw
4 enforcenment officer and they are not an agent of the

5 government. They are operating at our direction but they are

6 not an agent of the governnment and they are not allowed to go

7 out and solicit information or participate in crimnal activity
8 nerely to assist us. They can work at our direction.

9 Q Okay. So it's only fromyour authority that they are

10 all owed to do these things?

11 A Yes.

12 Q Do you explain the safety issues to thenf

13 A W do. R ght up front we tell themthat if they have

14 agreed to becone a cooperator, fromthat day forward we do not
15 use their nanmes on any reports. They get a synbol nunber. So
16 in any report, if they're providing ne with information or an
17 agent with information, they have a designated nunber. So you
18 wi |l never see their true nane in any reports. W tell them
19 that we will do our absolute best to protect their identity,

20 but we can't guarantee it in the instance where they may have
21 to go to court and testify, because if the defendant is taking
22 the case to trial and the informant has worn a recordi ng device
23 or has received certain evidence that we need to show at trial,
24 that informant ultimately wll have to testify and wll becone
25 exposed.
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So we do explain that to them But before that
happens we do everything we can to protect their identity.
Q Do you also run a crimnal background check on these
i ndi vi dual s?
A Yes. As soon as we -- that's what we do right up -- right
away. And we go through that crimnal history with them And
just by the nature of being an informant, a |ot of our
informants have significant crimnal histories and we review
the crimnal histories with them and di scuss their previous
arrests.
Q So does having a crimnal history disqualify sonmeone from

bei ng an i nformant ?

A No.
Q Wy not?
A Wll, I'll use | guess a gang investigation as an exanple.

But nost people that we deal with in the gang world, an
informant is not going to be able to nake inroads unless he or
she has sone sort of crimnal past. He is not going to be
accepted by the gang. So nost of our informants have sone sort
of crim nal background. It makes themnore credible. | nean,
we actually need it that way. It makes them nore credible.

Q And if there was drug-dealing or guns or sonething to do

w th gangs, would they be able to nore confidentially speak
properly --

A They'd understand the drug | anguage. In the drug world
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there's a whole different | anguage. They'd understand that.
They' d understand the ternms of how the gang operated a little
bit nore, and a lot of tines they're fromthe very areas that
sone of the gangs we're targeting are, so they're al so known.
They grew up with these people, they're not outsiders. Because
we can never get an outsider into a gang or into any kind of
crimnal organization.
Q D dthere cone a tine, Agent, when you becane famliar with
sonmeone nanmed Keno DeShawn McCray?
A Yes.
Q Do you recall about when that was?
A April of 2002.
Q Can you tell the Jury of what the circunstances were of how
the FBI first became aware of Kenp DeShawn M Cray?
A | was actually working with Keno's nother, is naned
Del phi ne. Del phine had a boyfriend at the tinme who was
Chri stopher Spruill. And Christopher Spruill had been an
informant of mne for approxinmately a year or two. And | had
told M. Spruill that |I was really interested in focusing on
the G ape Street Crips.

MR. BERGRIN. (Obj ection.
Q Wthout telling us specifically what --

THE COURT: It's not relevant to this case but --
Q A gang investigation?

A | was working a gang investigation, and M. Spruill
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1 suggested that Keno, Del phine's son, would be very helpful in
2 this investigation because he had significant --

3 MR. BERGRIN: (Objection as to what M. Spruill told
4 her, your Honor.

5 THE COURT: Sust ai ned.

6 Q Based on what M. Spruill said, what did you do?

7 A | approached Keno about being an informant, and --

8 Q Could you tell the Jury how that worked?

9 A Yes, because it wasn't a typical approach.

10 | had information that Kenmbo was in possession of a
11 gun, a shotgun. And | went to the apartnment where | knew he
12 was staying, and Del phine was at the apartnent. She opened the
13 door. She let us in, and | explained to her that | understand
14 that Keno has a gun in the hone.

15 Kenmb was hone at the tine.

16 And she had allowed us to |ook in the closet where
17 knew the gun to be. | found the gun.

18 We secured the gun, and then we went to get Kenop and
19 he actually ran out the back door and was gone.

20 So | ended up --

21 Q D d you seize that weapon?

22 A W seized the weapon, we secured the weapon and we took it
23 as evidence, yes.

24 Q And when is the next tine you see Kenpn?

25 A Wll, at that tine | explained to Del phine that we need
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1 Kermo - -

2 MR. BERGRIN: (Objection. That wasn't the question.
3 A Al right.

4 THE COURT: That's all right, 1'Il allow that.

5 Just what you expl ained to Del phine is fine.

6 A Delphine tried to say the gun --

7 THE COURT: No, objection as to what Del phi ne said.
8 THE W TNESS: kay.

9 THE COURT: \What you told Del phine is one thing.

10 That' s perm ssi bl e.

11 A  (Continuing) | told her we need to get to the bottom of
12 who owns this gun. There was sonme question as to whose gun
13 this was. So | told Del phine we need to get to the bottom of
14 this, please bring Kenb to our office so we can get to the
15 bottom of this and figure out whose guns this is.

16 And she did, in fact, do that. Several days |ater she
17 came in along with Keno.

18 | sat down along with another agent --

19 THE COURT: You have to respond to questions.
20 And you have to ask questions, M. Mnish. | don't
21 want to just let this thing be a narrative, please.
22 MR M N SH  Yes, Judge.
23 THE COURT: Ckay?
24 Q D dthere cone a tinme when you net with Kenp's not her
25 Del phi ne and Kenp?
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A Yes. And --

Q And during the course of that neeting, what was di scussed?
A W discussed that Keno could work off this gun charge,
possi bl e gun charge by becom ng an i nformant.

Q And just so the Jury is ultimately clear: Was Keno ever
charged with the gun -- with the shotgun, possession of that
shot gun?

A No, he was not.

Q And to your know edge, why wasn't he?

A To ny know edge, it's -- it is because the case itself was
not that strong about Kenb being in possession of that weapon.
Q And did you speak wth nenbers of the U S. Attorney's

O fice about that charge?

A Yes, | did.

Q And were the individuals in charge of this case or the

i nvestigation in which you were involved in either nyself or
M. Gay?

A No.

Q So then after your discussion, did you explain anything to
Keno about what woul d happen to himw th respect to that

char ge?

A | didn't tell himone way or another after that discussion.
He left the office that day not know ng whether or not he was
going to be charged with that gun

Q And did he nake any agreenent -- or did you agree, cone to
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1 any agreenents wi th himabout whether or not he would be

2 i nvol ved as working for the FBI as an informant?

3 A W did. W agreed that day -- he agreed right then and

4 there to work as an informant for ne.

5 Q And what did that nean exactly; himsaying, okay, |I'll be

6 an informant; what does that actually nmean?

7 A Wat that neans initially is | tasked himw th goi ng out

8 and finding certain information out in this gang investigation
9 | had. We had already identified several players. | asked him
10 to go out, becone nore famliar with these individuals, see

11 what he could see out on the streets and what he could hear on
12 the streets and report back to ne.

13 Q D dyou give himany tests initially to see what kind of

14 i nformant he woul d be?

15 A |1 did. And | do this -- | did. | asked him-- | wanted to
16 see how reliable he would be and | asked himto call nme every
17 day at a set tinme, and he did.

18 So for the first two weeks or so we tal ked every day
19 at a set time. And again, that's ne checking to nake sure he's
20 going to be reliable and he's going to uphold his end of this
21 deal and this relationship.
22 Q And was he successful in that?
23 A  Yes, he was.
24 Q Now you said -- again, wthout saying the name -- but you
25 said there was an ongoi ng gang investigation. |Is that correct?
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1 A There was an ongoi ng gang investigation in Essex County,

2 yes.

3 Q Was M. MCray, Keno, a nenber of that gang?

4 A He was not a nenber but he was associated with a gang

5 because his girlfriend at the tinme was part of the gang.

6 Q So what did that allow himaccess to that perhaps anot her

7 i ndi vi dual woul d not have been all owed to?

8 MR. BERGRIN. |'mgoing to object, Judge. | thought

9 we had a col |l oquy on that.

10 THE COURT: No, I'll allow that question. Overrul ed.
11 A He was allowed in the inner circle. He did not necessarily
12 attend gang neetings but he was allowed to socialize with these
13 i ndi vi dual s, he hung out on the street corner with them he

14 over heard what they were doing, what they were planning. So

15 al t hough he wasn't technically a nenber of the Crips, he was an
16 associ at e.

17 Q And did that allow him-- did the other gang nenbers all ow
18 him neaning M. MCray, to conmt any illegal acts in their

19 area?
20 A He -- well, we ultimately used himto make purchases of
21 drugs fromthese individuals; so, yes.
22 Q And would a person not affiliated with the gang have been
23 able to do that?
24 A  No. No, it would have been very difficult to nake inroads
25 into this gang, but because of the relationship and he had
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known these individuals for sone tinme, he was able to go in and
make control |l ed purchases of narcotics fromthem

Q And we'll explain --

A Ckay.
Q --I1'"Il ask you to explain that to the Jury in a few
m nut es.

So the Jury is clear, what was the result of the
crimnal history check you did on M. MCray?
A Specifically what his violations were or his -- yes. He
had a previous robbery charge for receiving stolen property, a
prior weapons conviction and a prior drug arrest, but | don't
recall the disposition of it.
Q Was there an obstructing the adm nistration of |aw charge?
A Yes, there was.
Q And those now three or so charges, was that an unusually
| ong record for an informant?
A In gang investigations, not at all, no.
Q \Was there anything about his record that prevented him from
becom ng an informnt?
A There was nothing that | saw on his record that prevented
hi m from bei ng an i nformant.
Q Was he slated once you had decided to allow himto becone
an informant to work a specific investigation or was it a
general cooperator?

A He was a general cooperator, neaning that any agent on the
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1 squad coul d have used himin any one of their cases, but he was
2 specifically used by ne to work in a -- in a gang

3 i nvestigation.

4 Q And initially, was he -- did he right away start making

5 purchases of drugs, or was he initially just providing

6 i nformation?

7 A Initially he was just providing information. And again,

8 this is part of the feeling-out process. | wanted to see how
9 reliable he was and what kind of inroads he could nmake. But,
10 yes, within a short period of tinme we proposed the idea of him
11 wearing a recording device and recordi ng nmenbers of this gang.
12 Q D dthe FBI cone to an agreenent about whether or not they

13 woul d pay M. McCray to be an infornmant?

14 A W did cone to the agreenent, and the reasoning behind that
15 was that Keno at the tine --

16 MR. BERGRIN. (Objection, your Honor, there was no

17 guesti on posed.

18 Q Wiy did you pay hinf

19 A W paid --

20 THE COURT: Gkay. Just a nonent.

21 Overrul ed. Go ahead.

22 MR. M N SH: Thank you.

23 A We paid himbecause we needed himto be at our disposal

24 during the day, during the night, and not that that preclude
25 himfromgetting a job, but it would have nmade it difficult for
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1 us to do this case if he had been working. So we conpensated

2 him for |iving expenses.

3 Q Do you recall the anobunt of noney he was pai d?

4 A Initially it was a thousand dollars a nonth that he was

5 pai d.

6 Q And you say "initially."” | assune that means it changed.

7 What did it changes to?

8 A It went up to $1500 a nonth.

9 Q During the course of tine fromApril when this was

10 initiated in 2002 through March 2003, do you recall about how
11 much noney the FBI ultimately paid to M. MCray?

12 A | believe it was about $24, 000.

13 Q And what was he supposed to use that noney for?

14 A W had calculated that figure based on his |living expenses.
15 He had told me -- | recall the rent was proximately $750 in his
16 apartnment, and then we gave himadditional noney for groceries
17 and m scel | aneous expenses. But we arrived at the $1, 000 by

18 sitting down and goi ng through and cal cul ati ng what

19 realistically his nonthly expenses woul d be.

20 Q D d he during that course, that period of tinme, did he live
21 in the sane place while he was an informant?

22 A No, he noved three -- three tines -- two tines. The first
23 pl ace, and then he noved two other tines.

24 Q Okay. Just so it will nove a little quicker |ater, could
25 you tell the Jury where he was at each | ocation? Wat were the
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1 three | ocations?

2 A  The physical address?

3 Q Yes.

4 A The first address is 248 Wainwight Street in Newark; the
5 second address was 14th and Madison -- | want to say 7 -- 17 --
6 | can't recall, but its on 14th Street and Madi son Avenue in

7 Newar k; and the third | ocation was 17 VWai nwight, again in

8 Newar k.

9 Q D d any of those three |ocations pose any problens for him
10 as an informant?

11 A Wien he had noved to the address on 14th -- at 14th and

12 Madi son it was a very high drug activity area and it posed a
13 probl em for us because we were using himto do these controll ed
14 purchases of narcotics and he would do themin the area of his
15 residence. And when we tried to do it in that area, it's such
16 a hotbed of drug activity that we were not able to get close
17 enough. Qur cars were not able to get close enough to survei
18 the deal s because of all the drug dealers. They would spot us.
19 They would call out "police," they would call out "Five-0." So
20 that posed a challenge for us at that |ocation.
21 Q | want to show you what has been marked Government Exhi bit
22 2298.
23 THE COURT: Are these in order, M. Mnish, as far as
24 t he books here?
25 MR MNSH |I'msorry, Judge. The exhibits that

WALTER J. PERELLI, C S . R, OFFIC AL COURT REPORTER, U.S.D.C.
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1 we're going to use you nean?

2 THE COURT: Yeah.

3 MR MNSH No, they're in nuneric order, not the
4 order necessarily that they'll be brought out. But it should
5 come up on your screen, the exhibit.

6 THE COURT: Al right.

7 MR. M N SH My | approach, Judge?

8 THE COURT: Go ahead.

9 Q Agent, |I'mshow ng you what's been marked Gover nnment

10 Exhi bit 2298. Do you recogni ze what that is?

11 A That's a photograph of Kenmo MCray.

12 MR. M NI SH: Judge, Defense Counsel has been provided
13 with a copy of this and we ask that this be noved into

14 evi dence.

15 THE COURT: @Gail?

16 (The Court and the Deputy Cerk confer off the

17 record.)

18 MR. BERGRIN. There's no objection, Judge.

19 THE COURT: Gkay. |It's in evidence.
20 (Governnment Exhibit 2298 is received in evidence.)
21 MR MNSH So now I'mpublishing it to the Jury,
22 Judge.
23 Q That's the photograph of M. MCray?
24 A Yes, it is.
25 MR MN SH  Judge, I'mjust providing your Cerk --

WALTER J. PERELLI, C S . R, OFFIC AL COURT REPORTER, U.S.D.C.
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saw you | ooking for --

THE COURT: | have it.

MR MNSH -- the exhibit list.
THE COURT: | have it now.

Okay. It's in evidence. Go ahead.

BY MR M N SH

Q Al right. Now, when you're analyzing, Agent, whether
sonmeone wi ||l be a successful informant or not, are there other
t hi ngs you take into account besides their crimnal record and
t heir physical |ocation?

A Their ability to interact with people. Maning, an
informant is sonmebody who can go up and talk to people and be
able to blend in in a social situation.

Q And howdid M. MCray fare, in your analysis, in those
categories?

A He was excellent in that he was very congenial. He was
sonebody that could talk to anybody, and he was well |iked by
the people in the nei ghborhood where he grew up, so he had a
very easy time striking up a conversation with people.

Q Had he lived in that general area his entire |life?

A He had.

Q@ How did you communicate with himgenerally?

A Generally via cell phone. That was the majority of our
conversati ons.

Q Do you recall what phone nunber he had at the tinme?

WALTER J. PERELLI, C S . R, OFFIC AL COURT REPORTER, U.S.D.C.
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as any other investigation, as an FBI Agent, do you see a

| don't recall off the top of ny head. | can --
Was it the same nunber all the way through?

Yes, it was.

You have sonething in front of you?

Yeah. If | look at a report it wll --

Let me just ask a couple of questions.

Agent, during the course of this investigation as well

series of reports?

A

Q
A

for

out

A
Q

Yes, | do.

And are those reports often referred to as 302s?

Yes, they're called FD-302s and we refer to themas "302s"

short.

And during the course of this investigation, did you fil

a nunber of 302s?
Yes, | did.

Okay. And is there sonmething that woul d refresh your

menory in front of you on one of those 302s?

A

put

Actually I"mnot sure because a lot of -- | wouldn't have

Kenb's -- his phone nunber in nmy report because | would

have conceal ed that.

Q

Al right. That's fine.

Now, before we go into what Keno actually did, so the

Jury is clear, who is his handler?

A

WALTER J. PERELLI, C S . R, OFFIC AL COURT REPORTER, U.S.D.C.
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Q
A

Q

investigation into a gang in the Newark area in the spring and

Okay. And that nakes you responsible for his work?

| am responsible for him

Now, w thout saying the nane of the gang, was there an

summer of 2002 that you were involved in?

Yes. It was actually in Irvington, yes.

Oh, I'msorry.

Had any of the nenbers of that gang been arrested by

time M. McCray becane an informant?

Yes. Yes.

And were they known to congregate in a specific area?
Yes, they were.

And was there nore than one or two nenbers?

Yes.

Okay. Do you have an approxi mate nunber of how many

nmenbers there were?

> O >» O

Appr oxi matel y 15.

And were they involved in drug trafficking?
Anmong ot her activities, yes.

And what other activities?

They were involved in arned robberies, hom cides,

carj acki ngs.

Q

Now, did there come a tine when you decided to use M.

McCray during the course of this investigation?

A

WALTER J. PERELLI, C S . R, OFFIC AL COURT REPORTER, U.S.D.C.
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Q Could you tell the Jury how he was to be used?

A M. MCray was to be used to do what we call controlled
pur chases of narcotics, which neans that the Governnent woul d
provide Kenmb with a recording device, a transmtter -- the
recordi ng device so we could record the conversation, the
transmtter so that we could hear the conversation as |aw
enforcenment -- and then noney -- again, governnent noney -- SO
that he could go out and then purchase drugs from one of our
targeted individuals.

Q And did you actually use M. MCray in this manner in this
gang investigation?

A Yes, | did.

Q And could you approximate for the Jury how many purchases
he ultimately made from nmenbers of that gang?

A Approximately 30.

Q And was he involved with one or two nenbers or from

numer ous nenbers?

A From nunerous nenbers.

Q Wiy was he able to make purchases fromthose individuals as
opposed to just someone else comng in off of the street to
make those purchases?

A Well, he knew those individuals, and again, his girlfriend
was a nenber of the gang, and he had the crimnal history that
supported that. He had been previously involved in drugs, he

had been previously involved with weapons so he had the street

WALTER J. PERELLI, C S . R, OFFIC AL COURT REPORTER, U.S.D.C.
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credibility, and he had the know edge of these individuals and
t hey accepted him

Q Wiat was M. McCray's attitude toward doing these sort of
control |l ed buys?

A Initially he was sonmewhat unconfortable wth it because
you're wearing a recording device that could expose you as an
informant, but after he did one or two and got the hang of it
he becane increasingly confortable.

Q And did you have discussions with himabout the safety
nmeasures that were going to be taken?

A W did. W explained to himat length that when you do one
of these controlled purchases, we will have many nenbers of |aw
enforcenment out there in many different vehicles. And before
he even goes out to do one of these deals, we give hima verba
signal that he can give to us, a distress signal, and also a
nonver bal signal so that we know if he's out there and he's in
the m dst of one of these purchases and there's an issue,
there's sonething he wll either say or physically do which
will indicate that he is not confortable and we will respond
and we' Il pull himout of the situation.

Q Even if that neans ruining that deal?

A If his safety is in jeopardy, absolutely.

Q Do you recall what the hand signals or the physical signals
were for M. MCray?

A We had asked him-- a lot times he wore a hat. W would

WALTER J. PERELLI, C S . R, OFFIC AL COURT REPORTER, U.S.D.C.
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ask himto throw off the hat. So if for sone reason we
couldn't hear if there was an issue, if we saw himthrow off
his hat, that was an indication we needed to respond and pul
hi m out .

Q And what was the verbal, if you recall, signal that M.
McCray would give if he was in danger?

A He actually canme up with it and he woul d say, "What the
fuck," and screamit, and that was his verbal signal.

Q Now, if he had been successful, did he have a signal for
t hat al so?

A When the deal was term nated and had been successful, he

woul d say, "Done deal. Done deal,"” so that | knew that the
deal had -- the transaction had occurred, the deal was done.
And that was our -- the way we communi cated that.

Q Now, you said that you had informed M. MCray that there
woul d be a nunber of |aw enforcenent vehicles in the area
during the course of these controlled buys. Could you explain
to the Jury what sort of surveillance was attenpted during this
gang investigation specifically?

A Okay. For exanple, if he was living at 248 Wi nwri ght,
it's an one-way street, we have a surveillance vehicle at the
end of the street, which is on Lyons Avenue, we'd have one at

t he begi nning of the block or maybe two bl ocks out dependi ng,
and then we'd have a third vehicle that woul d hopeful |y bl end

in, be right in the surrounding area of 248. Not right in

WALTER J. PERELLI, C S . R, OFFIC AL COURT REPORTER, U.S.D.C.
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front of the |ocation but sonewhere cl ose enough that we could
have eyes on what was happeni ng.

Q You say "eyes on what was happening.” What do you nean by
t hat ?

A Eyes on to observe the deal. W'd have a car in position
so that they could actually observe the deal. The other two
cars may not be able to observe the deal. They can see the
target car com ng down the street, and then after the deal they
could see the target car |eaving but they may not be in a
position to see this actual hand-to-hand transaction as it's
occurring.

Q D dyou attenpt to gather video evidence?

A Yes.

Q Okay. And what would prevent you from maki ng vi deo

evi dence?

A The only tine we really are not able to get video evidence
isif we just can't get one of our vehicles in a position to
see the transaction, or if there's weather conditions where
it's raining or snoming or it's too dark. But ultimtely we
try and get video of every single transaction.

Q Now, prior to sending out M. MCray on a controlled
purchase, could you explain to the Jury the procedures that
were used prior to himgoing out?

A Wat we do before we send Kenmp out is we have a squad

briefing, and everybody who is going to be involved in the

WALTER J. PERELLI, C S . R, OFFIC AL COURT REPORTER, U.S.D.C.
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controll ed purchase is there and | tell themexactly where the
deal is going to happen. | make sure they have a phot ograph of
Kenmpo if they haven't seen or met himor dealt wth himbefore
so they know who our informant is, and then in we have a target
in mnd | have a photograph, if possible, of that target so

t hey know who our guy is, who the target is, and if I have a
vehicle identified, | provide themwth that information so

t hat everybody goi ng out knows what the situation is.

Q And then where is M. MCray dropped off prior to the

pur chase?

A He's dropped off several blocks away.

Q And why is that?

A For his safety. W used unmarked cars so they don't
necessarily look lIike | aw enforcenent cars, but still we would
drop him several blocks away so he's not seen being | et out at
hi s house by one of us.

Q And what is he given prior to being let out of the vehicle?
A Before we let himout of the vehicle, the first thing we do
is we -- we search him Before we're about to do a controlled
purchase of narcotics we search him W want to nmake sure he
doesn't have any drugs on him any contraband on himor in this
case noney, and then what we would do is provide himwith a
recordi ng device, which is a conceal ed device, a transmtter,
and then we would give himwhat we call the buy noney. |If the

drug transacti on was going to be $800 we'd provide himwith the

WALTER J. PERELLI, C S . R, OFFIC AL COURT REPORTER, U.S.D.C.
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$800.

Q Soit's two devices; one is transmtting one's recording?
A Yes.

Q Wat do those devices |ook |ike?

A At that tinme they were concealed in beepers, little black
beepers. So he had a beeper as a recording device and then he
had a beeper as a translator.

Okay. |Is the beeper also known as a pager before --

Yes.

-- before cell phones, the things people would carry?
Yes, a pager.

And did they | ook the sane ot herw se?

They do, absolutely the sane.

And why did you have one recording and one transmtting?

> O » O » O >» O

W did not at that tinme have the technol ogy to have the two
in one, so he had to have the recorder on him and then we al so
wanted to hear what was going on so we put a transmtter on
hi m

Q And the transmtter, you're able to hear this then in

realti ne?
A In realtime through our -- either our hand-held radios
which we took out with us, or the radio -- if it's one of our

Bureau vehicles it wll come through the radio in our Bureau
vehi cl e.

Q Again, now not being specific with the exact purchases, but

WALTER J. PERELLI, C S . R, OFFIC AL COURT REPORTER, U.S.D.C.
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did M. MCray make a nunber of controlled purchases of
narcotics fromor related to that gang investigation?
A Yes, he did.
Q And ultimtely were a nunber of nenbers of that gang
arrested?
A Yes, they were.
Q D d any of those gang nenbers -- ultimtely, what was the
di sposition of the gang nenbers' cases?
A The gang nenbers we arrested --
THE COURT: What's the --
MR. BERGRIN. Judge, | don't know the rel evance of --
MR MNSH | can explainit.
THE COURT: No. Go ahead, next questi on.
Vell, okay. | think I understand it. [I'll allowit.
Go ahead.
MR. M N SH: Thank you, Judge.
Q Let nme -- I'll try to be nore specific.
Did any of the menbers of that gang that were
arrested, did any of themultimately go to trial?
A No, they all cooperated i medi ately.
Q And did that nmean they also pled guilty?
A Yes, they did.
Q Okay. Now, during the course of that process, did there
cone a point wth any of those individuals where M. MCray's

nane had to be reveal ed?

WALTER J. PERELLI, C S . R, OFFIC AL COURT REPORTER, U.S.D.C.
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A Never .

Q If they had not pled guilty and not cooperated, is there a
point in the judicial proceedings that you are aware of where
M. MCray's name woul d have been provi ded?

A If they hadn't cooperated, we woul d have had to have
indicted them and at that stage the tapes Kenp nmade woul d have
had to have been turned over at sone point to the defense and
his identity would have been exposed.

Q Based on themgetting a copy of the recording?

A Yes. Yes, and hearing his voice.

Q During the course of this investigation, through either

t hese other gang nenbers as well as other information M.
McCray provided, did you start to gather evidence about who was
supplying the drugs to that gang?

A W did, we started |ooking at the suppliers as well as the
gang itself.

Q Okay. And could you tell the Jury what sort of information
you were getting about the supplier of that gang?

A These individuals that we had arrested cane in and
proffered, they cane in and cooperated and they provided us
information as to who was supplying themw th the drugs.

Q And based on the information you received, did an

i ndi vi dual named WIIiam Baskerville get on your radar?

A Yes. Through several proffers it was |earned that WIliam

Baskervill e had been providing this gang with drugs.

WALTER J. PERELLI, C S . R, OFFIC AL COURT REPORTER, U.S.D.C.
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Q Had you heard that nane before?

A | had.

Q And what did you know WIliam Baskerville to be, or what
did you know about M. Baskerville?

A | knew WIIliam Baskerville to be a drug deal er and he cane
froma famly of drug dealers, and | had seen himin the area
on many occasi ons.

Q And when you say "the area,"” you nmean the area where the
gang investigation --

A The area in Irvington we were specifically targeting with
this gang investigation.

Q Wre the those gang nenbers that were charged, were they
charged by what's known as a crimnal conplaint?

A Yes, they were.

Q And in those crimnal conplaints, could you explain to the
Jury what needs to be provided in that conplaint?

A The conplaint has to be detail ed enough to show what

evi dence we have gat hered agai nst the individual we're
arresting. It doesn't have to be the entire investigation, but
it has to be enough so that a judge will issue us an arrest
warrant for that individual.

Q And so the Jury is clear: Those conplaints, are they
signed by the agent sworn as true?

A They are sworn out by the agent in front of the magistrate

judge to be true and accurate, yes.

WALTER J. PERELLI, C S . R, OFFIC AL COURT REPORTER, U.S.D.C.
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Q And do those conplaints include a series of statenents,
factual statenents that support or at |east allege to support
the guilt of the charged person?
A  They do.

MR. BERGRIN. (Objection, your Honor, as to that
guestion, as far as the guilt of the person.

THE COURT: Rephrase the question, M. Mnish.
Q The statenments that are attached to the conplaint, are they
i ntended to support probable cause for the guilt of the naned
person in the conplaint?
A Yes, they are.
Q And does the judge then determ ne whether or not they do
support, those statements do support probable cause for the
i ndi vi dual nanmed in the conpl aint?
A Yes, that is true.
Q And then based on that conplaint being passed on by the
judge, are you able to obtain any other docunent?
A Based on the judge approving the conplaint we're able to
obtain an arrest warrant for that individual.
Q Okay. And that general process, was that followed during
the course of this gang investigation for the individuals that
you said you were charged?
A Everybody we arrested we arrested via conplaint. W did
not indict any of these individuals.

Q And in that conplaint -- now |l want to be nore specific

WALTER J. PERELLI, C S . R, OFFIC AL COURT REPORTER, U.S.D.C.
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wi th the | anguage that was used in support of that probable
cause. Did you lay out every possible fact that m ght have |ed
the judge to believe that there was probable cause for these
vari ous charged peopl e?

A No, we did not lay out the entire investigation, we picked
several facts and put --

Q Wiy was that?

A Because we don't want to expose who the cooperator is. |If
| put -- if | had put on the conplaint every single drug
transaction that informant had done, it would -- if the
defendant saw it, he or she may be able to figure out who the
crimnal informant was. So we try to be -- we want to be as
convincing to the judge as possible, but we also try to be
sonmewhat vague to protect the identity of our informants.

Q Okay. Now when you say "vague," the facts that you |l ay out
are not vague, are they?

A The facts are specific, but not every fact is laid out.

Q And again, this process was followed or this theory was
enpl oyed for each one of the conplaints with these gang
menber s?

A Yes, it was.

Q And as far as you personally know, are those conplaints,
once they are -- once these individuals are actually arrested
and charged, are they provided with a copy of that conplaint?

A No, they're not provided -- oh, after, in court? Yes,

WALTER J. PERELLI, C S . R, OFFIC AL COURT REPORTER, U.S.D.C.
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personally don't provide it to thembut in court, yes, they're
provided with a copy of it.
Q So anything that you did wite or swear to they would have
access to?
A Yes. Yes.
Q Just to wap up the gang thing. D d M. MCray ever have
to testify about anything related to that gang investigation?
A No, he did not.
Q Wre there -- what was the | ast open individual involved in
t hat gang investigation? What tine of the year was his case
resolved, or at |east that signed a plea agreenent?
A January of 2003.
Q January 2003.

Now you said you turned your attention at sone point
to M. Baskerville. Correct?
A Yes, we did.
Q And you explained you got sone information fromthese gang
menbers. Was there any other sources of information that you
had? Was M. MCray able to provide any information to you?
A M. MCray was able to al so provide nme know edge of who the
supplier was, yes.
Q Okay. And what did he tell you -- or who did he tell you
was the supplier?
A  The nane?

Q The nane he gave.
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The nane he gave ne was Cheeb.

Cheeb? How would you spell Cheeb?

C h-e-e-h.

kay. And that's not a real name, is it?

That's a street nane, a ni cknane.

o » O >» O »

A ni cknane.

So that's who M. MCray believed was the individual
who was suppl yi ng that gang?
A Yes.
Q And the gang nenber, so the Jury is clear, gave you an
actual really nanme of WIIliam Baskerville?
A Yes, that is correct, yes.
Q During the course of wapping up this gang investigation
and noving into M. Baskerville, did you |learn anything el se
about how this operation was run?
A How M. --
Q M. Baskerville.
A W had | earned that he supplied this gang and that he
wor ked with other nenbers of his famly to sell drugs in the
Essex County area.
Q Dd M. MCay know any of WIIliam Baskerville's famly

nmenber s?

A He knew WIIliam Baskerville's brother well as he had been

incarcerated with himfor a period of tine.

Q And which brother was that?

WALTER J. PERELLI, C S . R, OFFIC AL COURT REPORTER, U.S.D.C.
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A That's Rakeem Baskerville.
MR MN SH  Judge, if | can approach?
THE COURT: You may. Go ahead.
Q Agent, I'mshow ng you what's been marked Gover nnment
Exhi bit 2257. Do you recogni ze what that is?
A That's a picture of Rakeem Baskerville.
Q Ckay.
MR M N SH: Judge, this has been previously provided
to Defense Counsel, and | ask that it be admtted into
evi dence.
THE COURT: Wiat's the nunber again?
MR MN SH  2257.
THE COURT: Al right. [It's in evidence.
(Governnment Exhibit 2257 is received in evidence.)
MR M N SH  Thank you, Judge. |If we can publish it
to the Jury.
(The exhibit is published to the Jury.)
Q The picture now that's on the screen in the courtroom who
is that?
A That i s Rakeem Baskerville.
Q | should have done these together, but |I'm show ng you
what's been marked 2255. Do you recogni ze what that is?
A that's WIIliam Baskerville.
Q Ckay.
MR. M NI SH: Again, Judge, this has been provided to

WALTER J. PERELLI, C S . R, OFFIC AL COURT REPORTER, U.S.D.C.
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Def ense Counsel and | ask pit be noved into evidence.
THE COURT: W thout objection, it's in evidence.
MR. BERGRIN. No objection.
(Governnment Exhibit 2255 is received in evidence.)
MR MNSH |'ll publish that to the Jury.
(The exhibit is published to the Jury.)
Q Okay. So the photograph that's now on the screen in the
courtroomis WIIiam Baskerville?
A Yes, it is.
Q Based on your investigation into that gang that we were
tal king about, was M. Baskerville, that being WIIliam
actually a nenber of the gang?
A No, he was not a nenber of the gang.
Q Do you recall what tine of year the investigation shifted
away fromthe gang and towards M. Baskerville?
A I n January, February 2003.
Q If the gang investigation was all wapped up, why would you
turn to M. Baskerville?
A Wat we had learned in working gang investigations is we
use the crimnal enterprise theory, so --
Q Wthout telling us the theory, just why do you go about
doing it?
A W want to take out the whole gang, so that includes the
suppliers. Even though they technically may not be gang

menbers, they are still part of the crimnal activity in that

WALTER J. PERELLI, C S . R, OFFIC AL COURT REPORTER, U.S.D.C.
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1 they're supplying the gang. So we then go up the |adder to

2 find out who the suppliers are.

3 Q ay.

4 A And that's what led us to focus on WIIliam Baskerville.

5 Q Wat information -- now you said that M. MCray referred

6 to the supplier as "Cheeb."

7 A Yes.

8 Q D d you nmake efforts to identify who Cheeb was?

9 A He had given us -- Kenp had given us a physical description
10 of Cheeb and he had told us that he drove a black Yukon wth
11 chrome rims. So we were trying to see who fit that bill.

12 Q And howis it -- or did there cone a tinme when you nmat ched
13 up Cheeb and M. Baskerville?

14 A Ve did.

15 Q Can you explain to the Jury how that happened?

16 A Kenp had been providing us information on this individual
17 he knew to be Cheeb, and in the mdst of one of our controlled
18 purchases wi th another individual, the individual known to be
19 Cheeb pulled up on scene. And | recognized himinmmedi ately.
20 saw himclearly and | also saw his car and | recognized himto
21 be WIIliam Baskerville, so we |learned that it was one and the
22 sane person

23 Q And did you do anything to confirmthat idea with M.

24 MeCray?

25 A | showed hima photo of WIIliam Baskerville, and he

WALTER J. PERELLI, C S . R, OFFIC AL COURT REPORTER, U.S.D.C.
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identified himas such.
Q As Cheeb?
A  Cheeb, yes.
Q O -- okay.
D d your investigation reveal that M. MCray worked
wi th anybody beside -- you already said his brother -- any
ot her individual during the course of selling drugs?
A W had learned that WIIliam Baskerville was supplied by an
i ndi vi dual known as Hakeem Curry.
Q D d the nane Terrell Thomas conme up during the course of
t he investigation?
A Yes. WIIliam Baskerville was supplying Terrell Thomas, who
was supplying the gang.
MR. M N SH: Judge, |I'mshow ng the witness what's
been mar ked Governnent Exhibit 2259.
Do you recogni ze what that i1s?
A That is a picture of Terrell Thomnas.
MR. M N SH: Judge, for the record, Defense Counse
has a copy of this and we ask that that be noved into evidence.
THE COURT: Al right. Wthout objection, it's in
evi dence.
MR. BERGRIN. There's no objection, Judge.
(Governnment Exhibit 2259 is received in evidence.)
MR MNSH W'Il publish that to the Jury, Judge.
(The exhibit is published to the Jury.)

WALTER J. PERELLI, C S . R, OFFIC AL COURT REPORTER, U.S.D.C.
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Q The picture now again on the screen in the courtroom
that's Terrell Thomas?
A It is.
Q So now arned with the identification of M. Baskerville,
knowi ng who his associ ates were and know ng who he had
supplied, what did you do?
A W set out to have Keno nake controll ed purchases --
controll ed purchases of narcotics fromWIIiam Baskerville.
Q How did he go about doing that, or how did you request that
he go about doing that?
A He had actually -- when he knew himto be Cheeb, Cheeb had
actually given Keno his phone nunber and told him [If you're
| ooking to buy crack cocaine, give ne a call.

So we had the phone nunber. So we decided to set up
an actual deal where Kenp called the nunber, he called and
spoke to Cheeb, and we set up a purchase of narcotics.

Q Okay. Now you said that M. Baskerville then known as

Cheeb said "crack cocaine.” |s that the phrase he actually
used?
A M. Baskerville -- or WIIliam Baskerville -- no, "drugs."

He woul d have said "drugs," but we were purchasing crack

cocai ne.

Q And, again, | don't want to go through too nuch detail in
this area, but was there a process by which you went fromthis

point in the investigation until you were actually directing

WALTER J. PERELLI, C S . R, OFFIC AL COURT REPORTER, U.S.D.C.
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dealing with M. Baskerville? Wre there a nunber of other

i ndi vidual s that you had to deal with --

A Yes, yes.

Q Okay. In general terns, could you just explain to the Jury
how -- what happened fromthis point in the investigation --

A Ckay.

Q -- until you actually start dealing with WIIliam
Baskerville directly?

A W had been dealing with Terrell Thomas at the tine Keno
had been dealing with Terrell Thomas and neki ng purchases from
Terrell Thomas, and he | earned during one occasion that WIIliam
Baskervill e was supplying Terrell Thomas, and we ended up being
able to have a direct connection then into WIIliam Baskerville
and taking Terrell Thomas out of it. But Terrell Thomas and
Wl liam Baskerville did work together. But Kenp was able to go
directly to WIlIliam Baskerville.

Q And was Terrell Thomas -- so we can set himaside -- was he
ultimately charged?

A  Yes, he was.

Q And what was the disposition of his charges?

A He pled guilty.

Q Were there any other individuals that M. MCray worked
towar ds gat hering evidence about that ultimtely were charged
and pled guilty?

A I'mnot sure | understand your question.

WALTER J. PERELLI, C S . R, OFFIC AL COURT REPORTER, U.S.D.C.
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Q I'msorry, it was a terrible question.
A Yeah.
Q Just so we can turn our focus solely to M. Baskerville,
were there any other individuals that M. MCray provided the
FBI with information that were eventually charged and pl ed
guilty?
A At that point everybody had been charged and had pled
guilty, so we were solely focusing on WIIliam Baskerville.

MR MN SH Judge, I'mnot sure --

THE COURT: CGo ahead. Keep going.

MR MNSH W're going to set up sonme audi o stuff.

THE COURT: Right now?

MR MNSH Not this second but we're getting close
toit.

THE COURT: |If you have a few nore questions before
you do that, let's do themand then we'll take a break.

MR MN SH Okay.
Q Al right. So now you say eventually it focuses on M.
Baskerville?
A Yes, it does.
Q Okay. Could you explain to the Jury the -- | know you've
had conversations you di scussed, but the first tinme -- let nme
get the date. |In early March --
A Yes.
Q -- of '03, the mddle of March of '03, were there any

WALTER J. PERELLI, C S . R, OFFIC AL COURT REPORTER, U.S.D.C.
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di scussi ons between M. MCray and M. Baskerville about doing
drugs -- drug transactions?

A Yes. \Wat had happened is M. WIIliam Baskerville had seen
Kenb out on the street and said, hey, when you are ready to
buy, give ne a call.

He gave him his phone nunber. And at that point we
started setting up what we call the controlled purchase. So it
didn't happen right that day, but Kenp had called, said, | got
W1 1liam Baskerville's phone nunber, he told ne to call any tine
I"d |ike to purchase drugs.

Q Now, in the areas we're going to get into there's a series
of recordings. 1In general, have you listened to each of these

recordi ngs?

Yes, | have.
And we' ||l discuss specific nunbers.
Ckay.

Do you recogni ze the voices on those recordings?
Yes, | do.

And whose voi ces are on those various recordi ngs?

> O » O » O »

W have obviously Keno's voice, and then WIlIliam
Baskerville's voice, and there are some recordi ngs where we
have ot her individuals.

Q Howis it that you are able to recognize M. MCray's voice
on the recording?

A | was talking to M. MCray on a daily basis. | nean, |

WALTER J. PERELLI, C S . R, OFFIC AL COURT REPORTER, U.S.D.C.
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heard his voice repeatedly.
Q How about M. Baskerville?
A In the sumer of 2002 | had actually stopped M.
Baskerville out on the street in Irvington and had spoken to
him | had identified himand spoken to him so |I had known
his voice fromthat incident. And then during one of our first
encounters with WIIliam Baskerville, he drove right past ne and
| was able to hear himon the transmtter talking to Kenb. He
was driving a vehicle, drove right past ne and | heard himon
the transmtter talking to Kenbo. Keno actually got into his
car, and fromthat point on it confirnmed that it was WIIliam
Baskervill e through the voice.
Q So you are able to match the voice --
A | was.
Q Ckay.

MR M N SH  Judge, we're going to hand out the books.

THE COURT: Ckay. Ladies and gentlenen, we'll take an
afternoon recess for about 15 m nutes, please. Please don't
di scuss anyt hi ng about the case, and we'll see you in about 15
m nut es.

THE DEPUTY CLERK: Please rise for the Jury.

(The Jury |l eaves the courtroom)

THE COURT: Al right, everyone, be seated.

You can step down, Agent. Thanks.

THE W TNESS: Thank you.

WALTER J. PERELLI, C S . R, OFFIC AL COURT REPORTER, U.S.D.C.
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MR M N SH  Judge, for the record, |I'mshow ng the
w tness a nunber of exhibits which would have been provided to
or made avail able to Defense Counsel. They are 4173; 4174;
4175; 2225; 2225a; 4176; 4177; 4178; 4179; 2226; 2226a; 4180;
4181; 4182; 4183; 4184; 4185; 4186; 4187, 2227; 2227a; 4191,
4193; 4194; 2228; 2228a; 4197; 4198; and finally, 2230a;

DI RECT EXAM NATI ON CONTI NUES

BY MR M N SH
Q Agent, I'mgoing to ask you a series of questions about
t hese recordings.
A Ckay.
Q Agent, anpngst those various exhibits that |I've shown you,
there are both video and audio recordings. |Is that correct?
A That is correct.
Q And did you have the opportunity to review both the video
and the recorded -- the audio recordings?
A Yes, | did.
Q And with respect to the audio recordings, were you able to
over hear those recordi ngs when the words were bei ng spoken by
the individual on the recordings?
A Yes, | heard themrealtine.
Q Realtine. Excuse ne.

And if you could explain to the Jury how t hat
happened.

A Kenpb was wearing a recording device, but he was al so

WALTER J. PERELLI, C S . R, OFFIC AL COURT REPORTER, U.S.D.C.
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wearing a transmtter, and the transmtter transmts, again, to
our hand-held radios or to our radio in our car. So |I'm
hearing the deal as it's happening, so I'mhearing it realtine,
but it's also being recorded so | can then go back and |isten
toit at a later date.

Q And did you, in fact, go back and listen to these on a

| ater date?

A Yes, | did.

Q Fromthe transmitter or fromthe recording device, what do
you do wth the actual recording device that Keno is wearing?
A It's a digital recording device, so | take the device and |
have to downl oad the information on it to a conputer disk. So
then the original actually is not the recording device but it
becones the conputer disk once |I've downl oaded t hat

i nformation.

Q And now you've said "worn" a couple of tines.

A Said what? [|'msorry.

You've said "worn the device."

Oh, yes.

How did M. MCray actually wear the device?

> O >» O

Vell, it's a beeper that you could clip onto your clothing.
However, he typically did not do that. W would try and have
the recording device inside a coat pocket, so if he had a

W nter coat or any type of coat on we'd try to have it inside

the coat pocket so it would be closer to his nmouth to better

WALTER J. PERELLI, C S . R, OFFIC AL COURT REPORTER, U.S.D.C.

122 J-07212



Case 3:13-cv-05881-PGS DocumBnbKk®4 -Fithor @05 9MPagh126 of 673 PagelD: 11751

© 00 N o g b~ w N PP

N DN DD DN MM DN P PP PR,k
g A W N P O © 00 N o o W N +—, O

pi ck up sound. But there are tines where he also put it in his
| oner coat pocket, and then we would just put the transmtter
in the other pocket.

Q Now, before -- did you take any steps to make sure that

t hese devices worked before M. MCray was sent out with thenf
A  Wth the transmtter, what we'd do is we always put a fresh
battery init and we test it. As soon as it's on you can hear
it comng through your radio so you know it works.

The recording device we always test again before we go
out, too. The sane thing, we put a fresh battery in it so we
know it's going to work and we test that as well.

Q Now we're going to discuss these various exhibits.

Wth respect to those various exhibits and the
transactions that were recorded, did you follow that procedure
for each one of those transactions?

A Yes, | did.

Q And were the devices in good working order each tine?

A Yes, they were.

Q And when M. MCray got back to you, what did you do with
t he devi ces?

A | would deactivate the recording device and then | would
deactivate the transmtter, and --

Q D d he do that or you personally did that?

A No, | always deactivated the recording device. There's

sonething in particular we use to turn it on and turn it off

WALTER J. PERELLI, C S . R, OFFIC AL COURT REPORTER, U.S.D.C.
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t hat he woul dn't have known about, so | was the only one who
activated it and deactivated that.

Q And | guess we did skipped activate. Wen was it
activated, the device?

A Right before we dropped himoff to make a controll ed
purchase we woul d activate that.

Q Okay. And when you say "we," is that you or is that M.
McCray?

A A ways ne. | apologize. | would activate that.

Q So you would turn it on, you turned it off once you took
possessi on of those devices again, or did you let M. MCray
keep thenf

A No, | took possession of the devices.

Q And then where did they go once you had possession of them
agai n?

A Wen | had possession of the devices | would go back to ny
office again, I'd have to download the digital recording to a
disk. So I would hook it up to a conputer, dowload it to a
di sk, and what | would do is once I had that disk, that is the
original evidence. | would submt it into our evidence room
with the transmtter. | would just secure the transmtter.
Once that's off there's nothing nore to do with that.

Q Wuld you explain to the Jury what the difference between
recording a call is and recording what you' ve described as a

body wire?

WALTER J. PERELLI, C S . R, OFFIC AL COURT REPORTER, U.S.D.C.
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A Rght. Gkay. Wen we used -- when Kenp woul d nmake
recorded tel ephone conversations for us, he would do it two
ways: One way would be ne being with himphysically and using
just a hand-held recorder, the kind you put a cassette tape in,
along with an ear piece which he would put in his ear and he
woul d nmake the tel ephone call. And |I'd be seated right next to
him so I'd be able to overhear the call while it's recording.

The second way we nade these recorded phone calls was
Keno would call nme fromhis cell phone. 1'd be sitting at ny
desk in the office. | would then patch himthrough to WIlIliam
Baskerville's cell phone, and | woul d have the recordi ng device
attached to ny phone. So WIIliam Baskerville did not know
was a party to the conversation but the recordi ng device was
actually attached to ny phone.

So if I was present with Keno | would use the
hand- hel d recordi ng device because 1'd be literally right next
to him But if we weren't able to do that, he could call ne
fromthe street to ny office and then I would patch himthrough
to WIIliam Baskerville.
Q Now again, speaking specifically of the exhibits | |isted
earlier that I showed you, each one that was a call and each
one that was a body recording you had the opportunity to listen
to?
A Yes, | did.

Q And they were recorded in connection with the WIliam

WALTER J. PERELLI, C S . R, OFFIC AL COURT REPORTER, U.S.D.C.
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Baskerville investigation?

A Yes, they were.

Q And did you listen to the -- when you listened to the disks

or the cassettes or whatever they were, were they a fair and
accurate representation of what conversation you had overheard
at the tinme?

A Yes, they were.

MR MNSH Judge, I'd like to nove all of these
things into evidence. | can provide the list again for the
Court.

THE COURT: | think we have the |ist.

Is there any objection?

MR. BERGRIN. There is none at all, Judge. Thank you.

THE COURT: So they're all in evidence, the ones that
you |listed on the record.

(Government Exhibits 4173; 4174; 4175; 2225; 2225a;
4176; 4177; 4178; 4179; 2226; 2226a; 4180; 4181; 4182; 4183;
4184; 4185; 4186; 4187; 2227; 2227a; 4191, 4193; 4194; 2228;
2228a; 4197; 4198; and 230a are received in evidence.)

MR. M N SH: Thank you, Judge.

Q Now, Agent, when we broke, we had discussed -- you had

di scussed with the Jury M. Thomas. Howis it exactly that M.

Thomas -- what part did M. Thormas play in M. Baskerville's
or gani zati on?

A M. Thonas worked for WIIiam Baskervill e.

WALTER J. PERELLI, C S . R, OFFIC AL COURT REPORTER, U.S.D.C.
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Q Okay. Doing what exactly?

A He was supplying nenbers of the gang that we were

i nvestigating.

Q So in the chain, where would M. Baskerville be in relation
to M. Thonmas?

A Gang nenbers were purchasing their drugs from Terrel

Thomas, and Terrell Thomas was getting supplied by WIliam
Baskerville.

Q So further up the chain?

A Further up the hierarchy, yes.

MR MNSH Now, for the record, Judge, we've handed
out transcript books to the Court, Defense Counsel and the
Jury. | didn't know if you wished to instruct them

THE COURT: | do. Are you ready to start playing
t hese tapes?

MR M N SH  Yes, Judge.

THE COURT: Ladies and gentlenmen, you'll notice on
your chair there's al so sone headphones on the arm of your
chair. GCkay? What's going to happen now is the Governnent is
going to play certain recordings that they've been referring to
just in the last few mnutes. You also have a book of what's
called transcripts. You should understand that the actual
evidence is what's heard on the tape. The transcripts are an
aid to assist you in reading as you listen. But if for sone

reason you were to listen to sonething that you feel is

WALTER J. PERELLI, C S . R, OFFIC AL COURT REPORTER, U.S.D.C.
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different than the tape, if for sone reason that woul d occur,

of course you're to rely on what you hear on the tape. Ckay?
So that the transcripts are aids to assist you in reading while
you're listening to the transcripts. Ckay?

We don't expect they'll be anything, but occasionally
there may be a word that you think is different. And of course
you have to rely on the actual evidence itself which is the
recordi ngs. Ckay?

Al right. Go ahead, M. M nish.

MR. M N SH  Thank you, Judge. And just for the
Jury's edification, to use the headphones, there's a switch on
| think it's the right side that you have to turn the power on
and off. A green light wll| appear.

BY MR M NI SH:

Q Okay. Now, what |I'd like to do, Agent, before we play the
recordings, if you could explain to the Jury the circunstances
building up to the March 17th transaction that we're going to
pl ay a recordi ng of.

A Okay. On March 17th we had tried to make contact with the
i ndi vidual we knew to be Cheeb, and Keno was not able to reach
hi m on the phone. So we called Terrell Thomas and we set up a
controll ed purchase with Terrell Thomas. So Keno proceeded to
the area in Irvington where Terrell Thomas was |iving, equipped
to buy $200 worth of crack cocaine from Terrell Thomas.

As he is pulling into the area of where Terrell Thomas

WALTER J. PERELLI, C S . R, OFFIC AL COURT REPORTER, U.S.D.C.
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lives, WIIliam Baskerville pulled up -- pulled up beside him
and Keno actually got into WIIliam Baskerville's car and they
had t he di scussi on about purchasi ng drugs.

Q And that process that you wal ked the Jury through before of
searching and gi ving them buy noney and meki ng sure and
transferring it, did that all happen prior to this deal?

A Yes, it did.

Q And if I could the ask the nenbers of the Jury to turn to
the Exhibit 4175. It should be tabbed in your book.

THE COURT: 4175a. Correct?

MR MNSH I'msorry, yes. The transcripts are al
marked with an "a" after the nunber.

And after the face page on to the actual second page
of the transcript.

| f everybody could get their headphones on and put the
power on, we'll play the recording.

THE COURT: If for sonme reason you don't hear anything
com ng out, raise your hand. GCkay? W just want to nmake sure
everybody hears.

MR MNSH Wait, Judge, |I'msorry, there's -- Judge?
Judge, there's a nunber of people who raised their hand, Judge,
| didn't notice it right away.

THE COURT: Well, make sure they're all on, M.

M ni sh.

Are the buttons on the -- well, | don't knowif it's
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the left or the right, but...

THE WTNESS: On the right.

(There is a pause in the proceedings.)

MR MNSH W tested themthis norning, Judge. They

all worked. |'mnot sure exactly --

t he earphones.

bot h?

nor ni ng,

THE COURT: Let ne see. There's a button on one of

JUROR NO. 10: Mne is blinking.

THE COURT: Yours is blinking?

JUROR NO. 10: Yeah.

THE WTNESS: The batteries --

THE COURT: |Is yours blinking as well,
THE WTNESS: Mne is fine.

THE COURT: Yours is fine?

Who i s having probl ens hearing?
Ckay. |s your green |ight going on?
JUROR NO. 15: No.

THE COURT: It's not going on?
JUROR NO. 15: Yes.

If you turn it the green |light should go on.

Agent ?

THE COURT: Try switching it the other way. You did

JUROR NO. 15: Yes.

MR M N SH  Judge, | apologize. W tested themthis

they worked. | don't know if they were accidentally

switched on during the course of the day and the battery ran
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out on them

THE COURT: There's batteries in each one of then®

MR MNSH That is what gives it the effect --

THE COURT: | can't hear you, M. Mnish, unless you
talk into the m crophone.

MR MNSH |I'msorry. What gives the noise
cancel lation effect is the battery, Judge. So if you click it
on you'll hear it clears out all the noise.

THE COURT: | just asked you: |Is there a battery in
each one of these?

MR MNSH Yes. And that's --

THE WTNESS: It's right here.

THE COURT: Well, 1'Il listen to a suggestion. |It's
your case. |I'Il listen to the suggestion. Tell nme what you'd
like to do.

MR. M N SH: Judge, what |'d like to do is get the
Court's indulgence for five or ten mnutes and we fix all the
t hi ngs and make sure the batteries work and we start it up
agai n.

THE COURT: W is here to fix thenf

MR MNSH A person fromour -- our paral egal just
wal ked outside to get the person to cone back here from our
office, so he's already on his way.

THE COURT: Ladies and gentlenen, under the

circunstances we're going to have to recess for the day. This
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adjust it. Okay?
Shoul d they put the headphones on?
MR MNSH | just have one question --
THE COURT: Go ahead, ask the w tness.
MR MNSH -- before we start.

SHAWN BROKOS, recalled as a witness, having been
previously sworn, is exam ned and testifies further as
fol | ows:

DI RECT EXAM NATI ON CONTI NUES

BY MR M NI SH:

Q Agent, I'mgoing to refer you to Exhibit Nunber 4175a in

the transcript book.

A Yes.

Q W're going to play that recording. | just want you -- if

you could explain to the Jury what they're going to hear.

A Okay. This, on March 17, 2003. W had sent Keno out

initially to do a drug buy off of WIIliam Baskerville but we

weren't successful in getting a hold of him So we sent him
out to do a drug by from Baskerville -- the individual who
wor ked under M. Baskerville, and that is Terrell Thonas.

So we had sent Kenp out with $200 and told himto go
to Terrell Thonmas' residence on 21st Street in Irvington and
purchase $200 of crack cocaine from Terrell Thomas.

In the mdst of doing this, WIIliam Baskerville

WALTER J. PERELLI, OFFI Cl AL COURT REPORTER, NEWARK, NJ
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happens to pull up in his Cadillac Escal ade, and Kenp gets into
Wl liam Baskerville's car and they have a di scussi on about
doi ng busi ness together, neaning Keno purchasing crack cocai ne
fromWII|iamBaskerville. So on the audio what you'll hear is,
| believe it begins with a car door shutting, Keno getting in,
he's in the car wwth WIIliam Baskerville and they have the
di scussi on about purchasi ng cocai ne.
Q Thank you.

MR MNSH If everybody could put their headphones
on and turn the switch on.

(Audi ot ape is played; audiotape is stopped.)
Q Thank you.

Now, Agent --
A That didn't play -- that portion of the transcript is not
what was heard on the audio.

(Audi ot ape is played.)
A  There we go.

(Audi ot ape i s stopped.)
Q Thank you.

Okay. Now, Agent, so the Jury is clear, did you
di scuss this incident wwth Keno after -- after he spoke to M.
Baskerville?
A Yes. He called ne right away after he got out of M.
Baskerville's car, he called ne and he said, it's going to be

about 45 m nut es.
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He wasn't sure whether or not he should wait to -- to
wait the 45 mnutes for Baskerville to cone back.

And | said, realistically do you think he'll be back
in 45 m nutes?

And he said, | don't know.

So then | had to direct him go ahead and do the deal
with Terrell Thomas. Because he wasn't sure, should | stop

what |'m doi ng? Because he had been directed to go purchase

$200 from Terrell Thomas. So | instructed himgo ahead and do
the purchase with Terrell Thomas and we'll regroup at that
st age.

Q Now, there's a couple of phrases | want to ask you about in
the transcript.

Where M. Baskerville says, "I don't got no raw, " what
is he referring to?
A He's referring to raw cocaine, which is cocaine in powder
form the rawl ess form
Q And "l only got cook-up."

What is "cook-up"?
A "Cook-up" is a derivative of cocaine. 1t's cocaine that's
been cooked up with other ingredients that you take. It's
almost in a kind of a Play-Doh rock formation, and it enabl es
the user to put it in a pipe and snoke it. So it's a
different -- it is still cocaine but it's the derivative of

cocai ne.
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Q Is that comonly referred to as "crack cocai ne"?
A It is crack cocaine.
Now I'I'l play a video Exhibit Nunber 4175 for the Jury.
Can you tell the Jury what this is?
A W had been set up on surveillance to do the March 17th
deal with Terrell Thomas, and | was actually on 21st Street,
the street where the deal was supposed to occur, and | am
videotaping -- | amset up to videotape the transaction. As
we're getting ready | notice WIliamBaskerville driving by in
his Cadillac Escal ade.
So what you'll see on the video is after about twenty
seconds you'll see the Escal ade pull down the street, Kenp wll

then walk fromhis car and get into the rear passenger side of

Wl liam Baskerville's vehicle, and they'I|l have a brief
conversation, and then you'll see Kenp exit the vehicle.
Q So the Jury understands, there's -- this is the video of

the audi o that they just heard?

A Yes. Unfortunately, they' re separate. Wen we do video we
do not use any audio with it. So I'musing a video canera but
there's no sound. Had there been sound it would have al so

pi cked up the recording fromthe car that | was listening to on
the transmtter, so you' d be able to watch the audio and the
video sinultaneously. But unfortunately the audio you heard
will now go with this video.

Q Thank you.
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If we could play the video, please.

(Vi deotape is played.)
Q \Wiat are we seeing there?
A (Video playing) Right nowthis is just the typical street
traffic on 21st Street, a bunch of individuals.

That is a car that is of no consequence.

In just a mnute you'll see the Cadillac Escal ade pul
the street.

There it is. And that's WIIliam Baskerville's
vehi cl e.

So he's now pull ed over, and Kenp -- Keno's car door
just opened. Kenp's now getting out of his car and getting
Wl liam Baskerville's car.

Q And this door closing is what begins the transcript?
A That car shutting, that is the begi nning of what was heard
on the audio clip that we had just played.

There's Kenp getting back out of WIIliam Baskerville's
vehi cl e.

And Baskerville drives off, and then Kenp gets back --
| believe he gets back into his car, goes around the corner to
call me to ask nme what he shoul d do.

MR MN SH  You can stop it there.

(Vi deotape i s stopped)

Q So nowit was decided not to wait for M. Baskerville on

March 17t h?
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A Yes, it was. W had already had the $200 and we were ready
to make that purchase from Terrell Thomas. W did not have
enough noney to make a purchase of crack cocaine fromWIIiam
Baskervill e because we were intending to buy 28 grans, and that
woul d have cost anywhere between 700 and $800.
Q Al right. Nowlet's nove forward to the next day.

Was anything arranged with respect to M. Baskerville
on 3/187?
A W had arranged to do the deal that shoul d have happened,
or could have happened the evening before, we arranged to then
do that the follow ng day, which would have been March 18t h.
Q And when you say "arranged," what do you nean?
A We had -- Kenp had spoken to WIIliam Baskerville and told
himthat he'd like to do the deal on March 18th.
Q And did M. Baskerville agree?
A He did agree.
Q Now, this is the first tine Kenp is going to have purchased
fromWII|iam Baskerville?
A This is our first purchase fromWIIiam Baskerville.
Q I'dlike to go through the process prior to the purchase
wi th you, Agent.
A Ckay.
Q So before this deal, do you neet with Kenpo?
A Yes, before we do this deal we neet with himat an arranged

meet -- a usual location which is an arranged neeting | ocation.
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Q Okay. And when you say "usual," that neans not the FBI?

A Exactly. W didn't have himcone down to the FBI office
nor did we neet himat his residence, we nmet at a m ddle ground
which is a discreet |ocation where people would not drive by
and see us.

Q And why did you pick that |ocation?

A It's an area that does not have a lot of traffic going
through it, an area in Irvington that | happen to know that did
not have a lot of traffic or | aw enforcenent or gang nenbers or
i ndi viduals so we could neet each other discreetly.

Q Now, when M. MCray gets there, what do you do wth hinf
A He gets into our -- we're using a surveillance van at this
point, and he gets into our van and we explain to himthat
we're going to be giving himnoney, $800 to be naking a
purchase of crack cocaine fromWII|iam Baskerville. And we get
himready for the deal, neaning, you know, we initially search
himto make sure that he doesn't have any contraband on him

| f he has noney on him we take that and set it aside because
" mgoing to be giving himnoney to make a purchase and | don't
want himco-mngling the noney. W give hima recordi ng device
which | activate, and then we give hima transmtter, which
again | activate, and then we give himthe buy noney, the cash
that we're going to use for the buy.

Q GCkay. D d you do anything wth that noney prior to giving
it to M. MCray?
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A | photocopi ed the noney back at nmy office before the deal.
Q And what's the purpose of photocopying it?

A In the event that that noney turns up at a |later date on
the street, if that evening we happen to be out doing an arrest
of an individual and that individual has cash on them we can
conpare it to the buy noney that Keno used. 1In this sense it
woul d be -- if at sone point we had to arrest WIlliam
Baskerville after we paid himthe noney and he did have that
cash on him it would be further evidence that we had purchased
the narcotics off of WIIliam Baskerville.

But that's routine procedure, it wasn't specific to
this case. W do that in every controlled purchase that we do.
Q Now, was M. MCray able to keep any personal itens on his
person?

A He's able to keep his cigarettes, his cell phone and sone
personal itenms, but we nake sure that the recording device is
not touching any of those itenms. The recording device has to
be al one in whatever pocket he puts it in because otherw se al
you get is interference. You could have the phone bangi ng
agai nst the device. So we nmake sure he's got it in a separate
pocket .

Q How about the transmtter?

A The sane thing with the transmtter, that has to be in a
separate pocket with nothing init.

Q And the buy noney?

WALTER J. PERELLI, OFFI Cl AL COURT REPORTER, NEWARK, NJ

141 J-07248



Case 3:13-cv-05881-PGS DocumBnbKk®4 -Fithdr @05 9M Pageh145 of 673 PagelD: 119812

© 00 N o g b~ w N PP

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

A The buy noney, again, | always had himput it in a separate
pocket so -- | know he's nervous when he's about to do this
deal. | don't want himfunbling around trying to find noney

and having his own noney on him W just have it in a
dedi cat ed pocket where he can pull up the noney and give it to
W Iliam Baskerville.
Q So we're tal king about at a m ninumthree pockets with one
thing in each; a transmtter, recording device and buy noney?
A Yes.
Q And did you on this occasion give himthe exact purchase
anount or did you give himnore than he needed?
A | gave himthe exact purchase anount.
Q Do you recall what that exact purchase anobunt was?
A | can look at my report. | believe it was $760. But | can
|l ook at ny report if that's all right.

Yes, $760 is what we paid to him which would have
been the exact change. He was purchasing 28 grans of crack
cocai ne.

Q And that price had been arranged beforehand?

A It had been, the evening before. He says, | can give it
to -- on the transcript we had heard "I can give it to you for
27."

Q And what does that nean exactly for the Jury?
A $27 a gramis what we -- we were purchasing.

Q How many grans were you purchasing?
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A We were purchasing 28 granms, which is the equival ent of one
ounce.

Q Now, once that is all set up, are you there by yourself as
an agent or are there other agents involved?

A No, there's several agents. There's at |east, four, five,
si x other agents out on the deal at all tines.

Q Could you explain to the Jury what those agents are doi ng?
A Before we do the deal we have a briefing in the squad area

as to what is going to transpire, and we decide who is going to

strategically be in what |ocation to surveille the deal. So
when we're actually out on the deal, they go out -- we go out
wel | in advance of the deal happening and we try to get it set

up in strategic surveillance |ocations, again, so we can see
Wl liam Baskerville's car comng, we can try and see the deal

happeni ng and we can see his car | eaving.

So --
Q How many vehicles were invol ved?
A Three vehicles at a mnimum-- at a m ni num
Q well, how many were involved in this deal ?
A  Three.
And coul d you describe the two other vehicles -- not
yours -- where were they set up?

A We had one set up at the base of Wainwight, which is the
| ocati on which we were doing the deal, 228 Wainwight, so we

had one set up several blocks south of the deal; we have a
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vehicle set up on Lyons Avenue, which is the intersection where
Kenb was living at the tinme so that when Baskerville drives
down the one-way street we know that he's either going to be
going left or right, so that vehicle would be able to see what
direction he goes; and I'mthe third vehicle, I1'mthe vehicle
who is going to be parked right in the vicinity of 248

Wai nwright, or as close as | can get.

Q Before M. MCray is sent to the area where the deal is
goi ng to happen, do you do any radi o checks or anything al ong
t hose |ines?

A Before he's sent out of our van to proceed to the buy

| ocati on we make sure that every car can hear the transmtter
and that every car can hear me on the radio. There's actually
two radi os, one that picks up the transmtter and one that

pi cks up the agents and police officers talking. So we do
radi o checks to nake sure that everybody can hear everything
that's going on

Q And on this occasion, after you do that, does M. MOCray

| eave the van?

A Yes, he does.

Q And how does he get to the |ocation?

A He -- at this stage he had his own vehicle, so he drives to
t he | ocati on.

Q And did you attenpt to drive towards where the deal was

goi ng to happen?
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A | did. | followed him but several car |engths behind. So
| followed himto the |ocation.

Q And during the deal, is there conversation between the
various | aw enforcenent nenbers?

A W're all talking as to -- we're reporting back to one

anot her what can we see, what do we hear. And at sone point
sonebody calls out on the radio that they are able to see -- at
this time we knewit to be a Monte Carlo that he should be
driving -- we knew he had the Escal ade and a Monte Carl o, and
we were on the | ookout for either vehicle. And sonebody called
out on the radio that they saw the Monte Carl o proceeding to

t he buy | ocation.

Q Now, Agent, I'mgoing to refer you to the audi o segnent we
have that's referenced in 4176a of the transcript.

A Ckay.

Q Wuld you explain to the Jury what they're going to hear?

A Wt -- what initially the Jury will hear on the transcript
is, we have Kenp set up, he's at the location -- let ne just
make sure -- he's at the location and he's waiting, he's got

the recording device on, he's got the transmtter, he's got the

noney, he's ready to go, we're all set up and M. Baskerville

is running late. So Kenop calls Baskerville to see where he is.
So what you've heard here is Keno calling ne saying:

| just called himand this is what happened, he's running | ate.

That happens agai n.
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| call to get a status again because the deal is
running late. So you'll hear another conversation wth Keno
and nyself. You're not going to hear ne because it's Kenp on
t he phone and he's got the recording device on so you can't

hear ne on the phone with him but he's speaking to ne.

And then eventually WIIiam Baskerville shows up, and

then Keno and Baskerville engage in a discussion, and Kenp
pur chases the ounce of crack cocai ne from Baskerville.
Q And these are going to be three short segnents, these
clips?
A The first one is nost likely a mnute; the second one is
brief as well; and the third one is maybe four m nutes. Yes,
they're brief.
Q Ckay.
MR MNSH For the Court and Jury, we're going to
play themall the way through to nove it along. GCkay?
| f everybody could put on their headphones.
(Audi ot ape is played; audiotape is stopped.)
MR MNSH W'IlIl play nunber 2.
(Audi ot ape is played; audiotape is stopped.)
MR MNSH And we'll play the third clip, please.
(Audi ot ape is played; audiotape is stopped.)
BY MR M NI SH:

Q Agent, would you explain to the Jury what "U" neans on the

transcript that?
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A That neans "unintelligible,”™ we just can't nmake out what is
bei ng sai d.
Q And there's reference in this conversation to "cookies."
What are "cookies"?
A "Cookies" is just the street termfor cook-up.
Q And again, that being --
A Crack, crack cocai ne.
Q Crack cocai ne.

And do you know what All-Star Wekend is referring to?
A The basketball game played in March?

| don't know what it is, but I know that this group,
Baskerville and his group of associates go to All-Star Wekend
every year, and | knowit's sonmething that they all take a trip
and go to.
Q And that's the NBA Al -Star gane?
A Yes, that's what it would be, yes.
Q Nowl'magoing to nove forward, Agent, to March 21st, three
days later. Referring to the transcript marked 4178 --

THE COURT: 4178?

MR M N SH  4178A, Judge.

THE COURT: Al right.
Q Wuld you explain to the Jury what these recordings are
going to refer to?
A Yes. These recordings are -- Keno is trying to reach W

Baskerville again. The first call you're going to hear is him
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calling WIliam Baskerville and getting Baskerville's voi cemai |
whi ch sounds |i ke a "shhhhhhh" sound, which is actually him
saying his street name, which is Cheeb, C-h-e-e-b. He doesn't
get him he does not | eave a voicenail.

In order to find WIliam Baskerville we direct himto
call Terrell Thomas and ask, "Were is WII? | can't get a
hold of him"

And then after that, Kenp has a conversation with
Terrell. After that we then try and call Baskerville several
nore tines and are not able to get a hold of him
Q I'mnot going to ask that we play the entire transcript.
The pages we're referring to are pages 2 through the m ddl e of
7, and we'll stop it.

(Audi ot ape is played; audiotape is stopped.)

THE COURT: Hold on, hold on.

It's too loud. It's too loud. Right?

Are there some jurors -- it's too |oud.

(Audi ot ape resunes praying.)

THE COURT: It's too loud still.

|s that better?

(Audi ot ape is played.)
Q Now, Agent, who is "Fat Boy" that's referred to in that
transcript?
A Cheeb. It's another word Kenp used for WIIliam

Baskervill e, also known as Cheeb.
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Q And why is it that he's asking Terrell Thomas to assist him
in getting in contact wth WIIliam Baskerville?
A Because Terrell Thomas worked for WIIiam Baskerville, he
sells drugs for WIIliam Baskerville.
Q W'Ill nove forward now to 4179, and it's 4179a in your
transcri pt book.

Agent, tell the Jury what they're going to hear on
this audio clip.
A 4179. This is going to be the actual transaction that we
have set up where Keno is going to this tine be buying 50 grans
of crack cocaine. So it's simlar to the deal from March 18th
in that we have Kenbp set up in the sanme |ocation, the 248
Wai nwright, and again we have himset up |ike we had set himup
before. He's waiting at his residence, and we are just waiting

on WIlliam Baskerville to show up.

So | believe on the transcript you'll hear sone
di al ogue between WIIliam Baskerville -- | take that back --
Wl liam Baskerville calling Kenb. So that you'll hear Kenp's
side of the conversation, then you'll hear Kenop calling ne

reporting what WIliam Baskerville has said, and then
ultimately you will hear the transaction.

Q Now, you said the setup was the sane as the last tinme. And
by that you nean how you outfitted M. MCray with the
transmtter and a recording device?

A Yes, how we outfitted him W nmet himin the sane exact
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spot we had net himto do the March 18th deal. He was in his
vehicle. W searched him we gave himthe recordi ng device,
the transmtter, the buy noney, and had our surveillance units
in place and did the deal. This tinme we were able to videotape
the deal. W were in a better location to be able to videotape
it.
Q And how much buy noney was M. MCray given?
A $1,360. And that's --
Q D d you make an arrangenent with M. MCray where he was to
report after the deal ?
A We had arranged to neet back at the initial neeting
| ocation, the |location where we had prepared himto do the
deal. W had arranged to neet himback there after the deal
was done.
MR MNSH |If everybody could put their headphones
back on, we're going to be on 4179a in the transcript book.
(Audi ot ape is played; audi otape is stopped.)
Q Al right. Now, Agent, the conversation was that obviously
very quick with WIIliam Baskerville. Do we have a video that
covers this?
A W do. W do, we have a video.
And what you'll see in the video is Keno initially
standing out in the front steps of his apartnent, the Mnte
Carlo pulling up. | think the video begins with Kenp actually

| eaning into the Monte Carlo for a short period of tine and
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t hen Keno wal ki ng away goi ng back to his apartnent.
Q And who's the driver of the Monte Carl 0?
A WIIliam Baskerville.

MR MNSH If we could play that video, please.

(A videotape is played.)

MR MN SH  For the record Judge, it's 2226a, the
vi deo.)
A (Videotape playing) There's the Monte Carlo there. Kenpo
had just |leaned in and is now wal ki ng back -- he's right there
wal ki ng back to his apartnent.
Q |Is there anything --
A Wat's going to happen is Keno is going to run back out to
the Monte Carl o because he didn't pay himthe entire anount.
He found $60 in his pocket and had to run back out and pay
Baskerville the rest. So you should see himgo back to the car
any m nute.

Right there. And that's it.
Q So it was an inadvertent m stake?
A It was an inadvertent m stake. W had given him $1, 360,
and at the initial transaction he paid him 1300, and he went to
t he doorstep, stuck his hand in his pocket and realized he had
$60 nore. So he went right back to the car and paid
Baskerville the $60.
Q Now, once this deal is done, explain to the Jury what M.

McCray does and what you do. Wiat's the process?
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A Wat he does -- and you can actually hear it on the
transcript -- is he calls to tell ne it's done.

And the reason that took so long, there was a | ong
pause because | put him-- I'mon the phone with him | put
hi m on hol d because -- I'"mon the radio or hand-held radi o and
we're trying to ascertain where WIliam Baskerville is going.
W're trying to make sure he's out of the area. And --

Q Wy is that inportant?

A Before we neet with himagain to get the drugs and the
recordi ng device and the evidence, we want to nmake sure that
WIlliamBaskerville is well out of the area. It would | ook
very suspicious if Keno all of a sudden hops in a car with us
and neets with us. So we always try and nmake sure that WIIliam
Baskerville is well out of the area.

Q@ And how do you go about doing that?

A W have the other -- it's not nyself, but there's the other
surveill ance vehicles that are out on the deal, and they

were -- they will surveille himout of the area, and then they
will radio to nme and say, it's clear, we're all clear, at which
point I will tell Kenpo to neet us at the prearranged | ocati on.
Q And did that happen in this case?

A It did.

Q And | know we skipped by, but did that happen in the prior
transaction that you testified about earlier?

A Yes, it did.
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Q Now, once that signal is given, where does M. MCray go?
A He goes to the prearranged neeting | ocation, the one we had
met at before the deal.
Q And who's at that |ocation?
A Mself and another agent. The other surveillance units are
in the area in the event we need them for anything, but they
don't cone with us to what we call the debrief. W don't need
t hem t here.
Q And what type of vehicle are you in?
A I'min a surveillance van or a mni-van. [It's an unmarked
car, put it that way. |It's not a traditional Bureau vehicle.
Q But it's a van, not a sedan?
A It was a Ford Wndstar with dark tinted w ndows, yes.
Q \What goes on inside -- well, let ne ask you this: Does M.
McCray get into the van?
A He does, he gets into the van.
Q Once he's in the van, explain to the Jury what happens.
A The first thing he does is provides ne with the crack
cocaine. He's got a baggie of crack cocaine that's probably
about this size. |It's a rock-size amount of crack cocaine. He
hands nme the drugs.

| secure the drugs. He then hands nme the recording
device. | deactivate the recording device. And he hands ne
the transmtter, and | turn off the transmtter. And then I

begin to debrief himon what happened, what he saw
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Q And the wapping or the packaging this tine, was it the
sanme as it was on the prior transaction that you testified
about ?

A Yes, it was. |It's a clear plastic bag.

Q And when you say "debrief,"” what do you nean by that?
A | like to hear from Kenp exactly what he saw, what he
heard, what he observed, because he's our eyes and ears out
there. |I'm somewhat down street taking a video of it but |
can't see the things he can see. So | ask himspecifically
what he happened to notice in this deal.

Q Okay. And what type of questions do you ask hinf

A If anybody else is in the vehicle with him if there's
anyt hi ng unusual ; did you notice WIIliam Baskerville to have a
cell phone on him does he have nore than one phone?

Because at this tinme we're trying to track his nunber
and we don't know if he uses many different phones as drug
deal ers sonetines do. So that type of information
Q And did you do the sane thing at that first transaction?
A 1 did.

Q And did he provide you with any evidence or any information
t hat was noteworthy?
A Just ne a mnute, let ne just |ook at ny report.

What he told nme on this specific occasion was that

Baskerville was driving and that he had two ot her unknown bl ack

males in his vehicle, so that's sonething we wouldn't be able
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to see fromthe street because WIIliam Baskerville's windows in
the Monte Carlo were so darkly tinted that we couldn't tel

that there were two other individuals in the car. So, yes.

Q And did he say anything about what he observed when he went
back with the $60?

A At that point he said when he was returning the $60, as he
was handing WIIliam Baskerville the noney, WIIiam Baskerville
was counting the other noney that Keno had provided to him

Q \Wiere do you keep the cocaine that was purchased in the
van?

A | put it in ny briefcase that | carry for work, and there's
a speci al pocket where I would put that, and then I would al so
put the recording device and the transmtter in that briefcase.
Q Once you' ve resolved everything in the van, what happens
with M. MCray?

A Well, I first -- what | do, once | resolved everything with
M. MCray, with Keno and | had debriefed himthoroughly, I
check with our surveillance units to make sure that we're again
all clear to release Kenb fromthe van. And once | get the
"all clear,"” we release Keno fromthe van and he's done, he
goes about his business. But he knows at some point later to
expect a call fromne because what |I'mgoing to do is take the
drugs, take themback to ny office and field-test themto nake
sure that it is actually cocaine that we've just purchased.

Q Okay. W'Ill get tothat in a second. But the "all clear,"”
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what is that referring to this tine?

A That nmeans that we know that WIIliam Baskerville is out of

t he area.

Q Al right. And do you get that signal on this transaction?
A | do.

Q And is M. MCray released fromthe van?

A He is.

Q And where do you go?

A | go back to the office.

Q And when you get back there, what did you do?

A | take the drugs and field test them which nmeans | just

take a tiny -- a small nom nal anmount out of the bag and put it
in one of our drug-testing kits, and that will tell ne
concl usi vel y whether or not we purchased cocaine. It doesn't
categorize it as crack cocaine but it says that it is fact
cocaine. And we want to do this because we want to make sure
that Keno in fact purchased cocaine. |f he purchased sonething
ot her than that -- which does happen on the street -- Keno
woul d have to go back to WIIliam Baskerville and say, that's
not cocai ne you gave ne.

But we field-tested it, it tested positive for cocaine
base and we knew that we had nade a | egitimte purchase.
Q If it was not, in fact, cocaine and Keno did nake the cal
back to M. Baskerville, what would that nean?

A That would be a telltale sign that he's an informant.
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Because if Kenp was really taking the stuff and packaging it,
he's getting it nore or | ess whol esale -- what Kenp said he was
doing was selling it retail out on the street, putting it in
little vials of crack cocaine for individual consunption. |If
he goes to try to sell that on the street and he gets a
custoner and a customer cones back to himand says that's not
crack cocai ne, then Kenp has got problens.

So realistically in that instance what Keno woul d do
would go right to WIliam Baskerville and say, hey, you beat ne
for these drugs. These are not drugs.

So we always field-test it to nake sure what we bought
was actually the drug, and it gives Keno that --

Q D d you do anything with the drugs when you get them back
to the FBI?

A | have to weigh them and package themso | can conmmt them
to evidence.

Q How are they packaged?

A W use what's called a K-Pack bag. It's a clear plastic
bag. W put the drugs in there and then we put our evidence
| abel on top and we heat-seal it. And | have to do this with
anot her agent witnessing ne. And then we submt it into our
evi dence room

Q And on this occasion, after it was field-tested, did you
call M. MCray?

A | did.
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Q Ddyouinformhimit was cocai ne?

A Yes, | did.

Q This process at the end, is this the sane process you went
through in the first transaction?

A Yes, it is. Yes it was.

Q How nuch were you supposed to buy from M. Baskerville on
t hat day?

A On that day we were supposed to buy 50 grans of crack
cocai ne.

Q How nmuch did you actually get?

A | believe 46.7. But if | could see the |ab report that
woul d help ne. But | believe it was shy -- | know it was shy
of 50 grans.

Q Okay. And the first tine you were supposed to buy 28, did
you get 28 on the first occasion?

A W were shy of 28. | want to say maybe 27.4, but nothing
t hat woul d cause concern. And again when we weigh them we're
weighing it wwth a bag, so 28 could be 28. Wen we submt it
to the DEA | ab, they weigh it net, no packaging, no bag, no
not hing, so then their weight conmes in slightly |less than 28.
Q Al right. Now, having made this -- having made this
purchase, what's the next thing that happens in the --

A After this purchase?

Q Yes.

A Wat we do after this purchase is regroup, because we had
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been working this still under our gang investigation that we
had been doing the area, and we had been working M.
Baskerville in conjunction with that gang investigation. He
was part of the gang nmenmbers. At this stage we realized we
were going into a larger scale drug investigation, so | opened
a whol e new investigation into WIIliam Baskerville and Rakeem
Baskerville and other individuals that we believed to be
supplying Terrell Thomas and the gang.
Q Now, noving forward to the mddle of May, so now al nost two
nont hs | ater, what goes on at that point?
A W are at that stage we are looking to find WIliam
Baskerville to set up another drug purchase from him
Q And why is there such a gap between the March 21st deal and
now t he m ddl e of May?
A At that stage we were focusing on sone other individuals
still related to finishing up sone of the gang investigation,
and al so we were having a hard tinme getting a hold of WIliam
Baskervill e, and we had been told that there was sone drug bust
somewhere which I was not able to confirm but there was a drug
bust sonewhere --

MR. BERGRIN: (Obj ection, your Honor, as to what she
was told.

THE COURT: Al right. Sustained.
A (Continuing) We |learned that WIIiam Baskerville was not

able to get --
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MR. BERGRIN: (Obj ection, your Honor.

THE COURT: Sust ai ned.

A Kempb was having a hard tinme nmaking a connection with
Wl liam Baskerville to purchase drugs.

THE COURT: Go ahead. Next question.

Q W're nowon to around May 19th. Wat happens on May 19t h?
A There's a tel ephone call between Keno and WIIliam
Baskerville, and Keno is finally successful in getting a hold
of WIliam Baskerville, and we're still trying to do anot her
deal .

And what happens is, Baskerville says: Are you ready?

And we actually weren't ready to do the deal, we
didn't have the drug -- the buy noney that we needed. So we
had to buy tine.

So Keno in this call makes up an excuse: |'m downtown
buying food for ny son. So it was really -- this call was just
to buy us tinme, but we were gearing up to do another deal.

Q So let's skip by that recording --

A Ckay.

Q -- to 5/22. What happens on 5/22? And I'mreferring to
the recording marked for evidence 4183.

A  On 5/22 1 go out and neet with Keno and | have the

hand- hel d recorder with me, and | instruct Keno to call WIIliam
Baskerville so we can try and do another deal. W hadn't

anticipated doing a deal that evening. W were trying to set
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up the call for that evening. And the understandi ng was we
were going to do the drug deal the follow ng evening.

So | meet wth Keno, and he calls WIIliam Baskerville.
And WI1liam Baskerville says, if you want to do -- in effect,
we have to do this deal now. |'mgoing out of town and | wl|
not be back 'til Sunday night.

MR MNSH And if we can play -- if everybody can
flip their transcript books to 4183a and put on their
headphones.

(Audi ot ape is played; audi ot ape stopped.)

Q So, Agent, after that conversation with M. Baskerville,
what was the tactical decision that you nmade?

A | decided to go ahead and do the deal right then and there,
because we didn't want to wait until Sunday night. W had
already had a lot of start and stop with WIIliam Baskerville
fromMarch 21st '"til May. So | told Keno, let's just go ahead
and do the deal now, we'll go ahead and do it tonight.

Q And why was it difficult to do it that evening?

A Because | hadn't briefed the squad. | didn't have the
units out with me. | was out neeting Keno by nyself because
the initial -- the intent was nerely to do a consensual phone
call, |eave, cone back and do the deal the follow ng day.

Q How nuch noney were you going to -- were you going to

purchase with?

A | believe -- just one second. He had on this deal, it was
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$900, and we were purchasi ng an ounce of crack cocai ne.

Q Okay. So the set-up was a little different for this deal
than it was for the prior two?

A Yes, it was.

Q Could you just explain for the Jury briefly what the

di fferences were?

A The difference was, | was out there by nyself in the
surveillance vehicle. | did not have nenbers fromthe squad
with nme, so | had called nenbers of |ocal |aw enforcenent,

I rvington Police Departnment and Newar k Police Departnent

t hrough our Task Force O ficer, so that | would have support
and security on the street but | did not have nenbers of the
squad present during this transaction.

Q And were you able to put eyes on M. MCray?

A Because | didn't have other nenbers fromny squad
available, I -- 1 remained very close to Kenbo while he did this
deal .

Q That neans what; driving the van closer to the area?

A | parked nmy van right at the intersection where the
transacti on was supposed to occur.

Q And is that closer than you normally are?

A That's nuch closer than we nornmally are. Again, I'min an
unmarked vehicle with tinted wndows so it's sonmewhat discreet,
but we typically don't get that close to the deal.

Q Wiy don't you typically get that close?
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A Wll, for two reasons: W don't want to be nmade in any
way, and also we don't want Kenpo unconfortable, because a | ot
of times informants, and Keno in particular, if he saw us too
close it would make hi mnervous. He wants peace of mnd we're

out there, we're out there sonmewhere but we're not right on top

of him
Q Ckay.

MR MNSH Now, if we can -- everyone can open their
book to 4184A, and we'll play the recording marked in evidence
4184.

Q And this is the deal, Agent?
A  This is the deal. It's -- it happens fairly quickly.
(Audi ot ape is played; audiotape is stopped.)
Q Wat is M. Baskerville referring to when he said, "I stil
got a hundred fifty in ny bag"?
A He still had nore crack cocai ne for purchase if Kenpo wanted
to buy nore. Because before this deal Kenop told him |'m
trying to get together with a bunch of people and get a bunch
nore noney so we can buy nore in that quantity.
So if he tells themthat on the phone: 1'Il trying to
get ny noney together.
So WIliam Baskerville wants himto know he still has
150 grans left in his bag in the car.
Q Mowving forward anot her nonth, what happens on or about June

19t h of 20037
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A On June 19th we do another transaction. This tine we are
purchasi ng 28 grans, or an ounce of crack cocaine. This tinme
it's at a different |ocation because Kenp at this stage had
noved to the area of 14th and Madi son.
Q To a new hone?
A Yes, to a new hone.

MR MNSH |'mgoing to ask everybody to flip their
book to 4186a.
Q Agent, if you could explain to the Jury what they're going
to hear about.
A This is a phone call that Keno makes to WII|iam Baskerville
and says that |I'mready for that little 50-bagger.

And | m sspoke earlier, | neant we were buying 50
grans, we're not buying an ounce.

So what Kenp says: |'mready for the 50 grans; so he
tells himthat on the phone, and WI| says: ['Il be there in a
hal f hour or so.
Q And how nmuch noney was M. McCray given to make this
pur chase?
A Just a mnute.

1,400 -- $1,410.
Q And what was the actual price that M. Baskerville needed
to be paid for the 50 grans?
A $1400. W had given himan extra $10 so that Kenp woul d

overpay himwi th the intent of saying, | need $10 back.
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Q And why would that matter?
A Just to elicit nore conversation. Because the |ast dea
happened so quickly and we were trying to get nore dial ogue, we
were trying to get WIliam Baskerville engaged in nore
di al ogue. So we thought if we overpaid himand Keno had to go
back and ask for nore noney there would at |east be nore
di al ogue on the table.

MR MNSH If everybody could put on their
headphones.

(Audi ot ape is played; audiotape is stopped.)
Q Now, if we would skip ahead to 4187. This is the actual
deal ?
A Yes.
Q Now, again, without going into all the details, is the
process setting up M. MCray prior to this deal simlar to
when you were by yourself or simlar to the first deal ?
A  Simlar to the first deal, or the first few deals. W had
our several vehicles out on this deal to include our
surveill ance van which was able to take videotape of the
transacti on.
Q And were you -- did you go through the process again of
searching himand outfitting himwth the transmtters -- or
transmtter and the recordi ng device and the buy noney?
A Yes, | did.

Q And then after that was done, did he | eave the van?

WALTER J. PERELLI, OFFI Cl AL COURT REPORTER, NEWARK, NJ

165 J-07272



Case 3:13-cv-05881-PGS DocumBnbKk®4 -Fithor @05/ 9M Pageh169 of 673 PagelD: 122236

© 00 N o g b~ w N PP

N N N e e e T T o e
W N P O © 0 ~N ©o© 00 M W N B O

24
25

A Yes, he did.
Q And did he | eave on foot or by car?
A This time it was on foot. W met himin the area of 14th
and Madi son several blocks away, and we prepared him at that
| ocation. W set himout on foot. So he wal ked back to his
resi dence on 14th Street.

MR MNSH If everyone could open their book to
4187, and if we could play the tape.

(Audi ot ape is played; audiotape is stopped.)
Q Okay. Now, Agent, you indicated that there was a video on
this transaction on June 19t h?
A Yes, there is.

MR M N SH Judge, I'mgoing to ask that we play
2227a in evidence.
Q Wuuld you explain to the Jury what they're going to see?

A Yes. W're on 14th Street at this point and we are parked

just south of where the deal is going to occur. You'll see the
Monte Carlo pull in in front of Kenp's apartnent, and there's
a -- a short wait, and then Keno cones out. And he leans into

the front passenger side door of the Monte Carlo and speaks to
W1 liam Baskerville, and another individual that we |ater
identified who was in the vehicle.

(Vi deotape is playing.)
A There's the Monte Carlo pulling up now.

There's Kenp at the vehicle.
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Q That's M. MCray |eaving?
A That is. He's walking back to his apartnent, and then the
Monte Carlo drives off.

(Vi deotape is stopped.)
Q Now, again, | know technologically it didn't match up, but
does that video match with the audio that the Jury heard
previ ousl y?
A It did. And one of the reasons why this deal took so |ong
was that WIIliam Baskerville was actually on the phone with
sonebody el se, so Kenmb was talking to this individual that
we -- that we knew to be Carwash, who Keno recogni zed fromthe
street. So there's a lot of banter initially between Keno and
Carwash until WII| Baskerville is off the phone, and then the
hand-to-hand -- or the deal, the transaction occurs, and then
Kenmo wal ks away and WIIl pulls off.
Q Now, did you go through the sane process that you descri bed
previously of neeting M. MCray after M. Baskerville has left
t he area?
A W did W waited until M. Baskerville was out of the
area, and on this particular instance we had to wait a little
whi | e because M. Baskerville actually drove a few bl ocks away
and stayed there for -- for sone tinme, so we waited until he
then left that second | ocation.

And Kenp then wal ked to where we were parked and got

into our van and we did what we -- we took -- | took the drugs
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fromhim deactivated the recording device, turned off the
transmtter and then debriefed him

Q Okay. And during the debriefing, what did Keno tell you?
A He said that there was another individual in the car with
W1 liam Baskerville knowmn to Kenp as "Carwash,"” and that he had
gotten that street nane because he was al ways out washing cars
to try and make noney. And he knew Carwash through the streets
and he knew Carwash to be sonebody who cooks up the cocaine for
W1 liam Baskerville.

Q Had he seen -- I'msorry -- M. MCray seen Carwash on the
prior occasion, the May 22nd transaction?

A Yes, he had.

Q And did he explain that to you?

A Yes, he did.

Q And did he explain whether there was anybody else in the
vehicle during that -- the prior transaction, the May 22nd
transacti on?

A On the May 22nd transaction he had expl ained that there was
a heavy set man in the front passenger seat. The seat was al
the way reclined. And then there was a -- then Carwash was in
t he back of the car.

Q And besides these two occasions that we're tal ki ng about,
had M. MCray seen Carwash on prior occasions?

A He had seen himout on the street with WIIiam Baskerville,

but not on previous -- the previous drug buys that we had done.
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Q Now, the next purchase happens in Septenber. |s that
correct?

A That is correct, Septenber 9th.

Q So for the period of tinme fromthe mddle of June through
July and August, why are there not purchases bei ng nmade?

A It's a conbination of several factors. One, we had a hard
time getting in touch with WIlIliam Baskerville. He stopped
usi ng that one phone that we were using and got anot her phone,
so we were trying to track himdown and Kenbo was trying to
track himdown on the street. And it wasn't until | believe

m ddl e of August that Kenb saw hi magain and was able to get a
good phone nunber for him The other issue we were having is
that we, neaning the FBI, the governnent was out of what we
call "buy noney." There was no nore noney left to do these
controll ed purchases. So it was really those two factors.

Q Soit was the end of the fiscal year or towards the end of
the fiscal year?

A W were comng very close to the end of the fiscal year.

Q And | apologize for mssing this before, Agent, but M.

Baskerville -- excuse ne -- during that transcript of the 6/19
transaction, the word "diesel"” is used?
A Yes.

Q Wiat does that refer to?

A That's the street termfor dope, which is also heroin. And
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we were trying -- at that stage we were also going to try and
buy heroin fromWIIiam Baskerville.

Q And with respect to the 1410, by giving M. Baskerville too
much nmoney hoping to elicit conversation, how did that work
out ?

A WIIliam Baskerville handed Kenp back his ten dollars.

Q Now, let's nove forward to Septenber.

Coul d you just describe for the Jury -- I'mnot going
to play the audio -- but if you could just describe for the
Jury in 4191 what's going on there.

A This is Kenp finally reconnecting with WIIiam Baskerville
on the phone. And Baskerville says: \Where are you living at?

And Kenp says: |I'mliving on Wai nwight, because he
had noved during this tine.

And Kenmpo says, all right. Gve ne -- 1'll give you a
was call back. Because they were trying to set up a deal. But
this is the first tinme they were able to connect on the phone
for a period of tinme. So we were doing wth the intent again
to set up another drug deal.

Q Okay. And did another drug deal actually get set up?

A Not on that day, but several days later we did set it up,

Q Do you know the date of that deal ?

A  Septenber 9th is when the drug deal actually happened.

Q If we could skip ahead to 4193 in the transcript books.
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Referring to what the Jury is going to hear on that
recording, could you give thema preview of what they're going
to hear?

A 4193 did you say?

Q Correct.

A Ckay. That's a tel ephone call between WII|iam Baskerville
and Keno, and it's Baskerville apol ogi zi ng because he was
supposed to neet Keno earlier, and he got caught up, and WII
Baskervill e says, give ne ten m nutes.

So this is just setting up the deal right before it's
going to happen. W know that in about ten mnutes WIIliam
Baskerville is going to be comng by, so we're going to be
doi ng anot her drug purchase.
Q So let's skip by that audio and go right to the next one.
4194.
A This is actual audio recording of the -- of the deal
before --
Q Wat is the Jury going to hear?
A W had the recording device on Kenpb at this stage. W're
ready to do the deal, and it doesn't happen in the ten m nutes
that it's supposed to happen, so you'll hear Kenp trying to get
a hold of WIIl on the phone. So you'll hear only Kenp's end of
t he phone call to WIIliam Baskerville.

And ultimately WIIliam Baskerville does show up, and

they do the deal in the driveway of where Kenp was |iving at
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that tine.

Q W're going to play the recording, and so the Jury is
clear, we're going to finish it towards the bottom of page 2,
the very the very first page wth actual information on it.

THE COURT: Wiich transcript are we on now?

MR MNSH |I'msorry, Judge. |It's 4194a.

THE COURT: Al right. Thank you.

THE WTNESS: | believe we have a page 3. On this --
oh, I'msorry.

MR MN SH  Could everybody could put on their
headphones, pl ease.

(Audi ot ape is played; audi otape is stopped.)

Q Agent, can you explain to the Jury what they heard here?
A | believe that -- I"'mnot sure if it was queued to the
right part, but that should have been the deal. It was hard
for me to hear because | didn't have ny headphones on, but it
shoul d have been the deal --

Q If you don't know, | don't want you to...

Moving forward to the video that was nade in
connection with this, 2228a, is that the video of the
transacti on on Septenber 9th?

A It's a video of the transaction, yes. It's WIlliam

Baskerville arriving in a different car this tinme. He was

driving a Pontiac Gand AmMwi th a Connecticut |icense plate, so

it was unusual for us to see himin a different car. But he
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arrives in the Gand Am and he backs into Kenmp's driveway. You
see Kemo who's out lifting weights put the weights down, walks
to the vehicle. At that point it's hard for us to see, it's
hard to see in the video. The transaction occurs, Kenp wal ks
away and then the car pulls away.
Q And how nmuch noney, buy noney, was M. MCray given on that
day for that transaction?
A He was given $800 to purchase --
Q And what were you expecting himto purchase?
A 28 grans of crack cocai ne.

(Vi deotape is playing.)
A There's Keno in the white T-shirt.

He's on the tel ephone just wal ki ng, waiting.

There's the Pontiac backing in. Kenp puts down his
wei ghts and wal ks around the corner.

The car is now pulling out and Keno i s wal ki ng around
t he corner.

(Vi deot ape i s stopped.)
Q Okay. Now, after that transaction did you go through the
sanme process again of waiting for M. Baskerville to | eave the
area?
A W did, and again, on this deal it took a little |longer to
regroup with Keno because we noticed it was unusual car, we had
never seen that car and he al so had his black Mnte Carlo

parked at a different |ocation, so we took a little |Ionger than
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usual to neet up with Kenb. So we wanted to make sure we had a
good idea of where WIIliam Baskerville was. But, yes, we did
meet up with him

Q And during that process, were the drugs taken fromhim the
devi ce taken from hi n?

A Yes.

Q And was he debriefed?

A He was debri efed.

Q And did he provide any information about what was goi ng on
in the vehicle, M. Baskerville's vehicle?

A He said that there was a black male in the front passenger
seat wwth a long beard built simlarly to WIIliam Baskerville,
and then a third male in the back seat. And then he al so

poi nted out to us, which we had observed, about the Connecti cut
license plate, the different car with the Connecticut |icense
pl at e.

Q And did he tell you anything about where M. Baskerville
got the drugs fronf

A They were wapped in tin foil this time, which is the first
time we had seen themwapped in tin foil, and they were in the
tin foil wapped in his T-shirt on his |ap.

Q And when you say in "tin foil,"” you nean just the way you
fold up a sandw ch?

A Yes, the same tin foil.

Q And on the prior occasions, the prior transactions, it had
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been in that clear plastic bag with the knot on top that you
testified to early?

A Yes, it had been.

Q Myving ahead now another nonth into October, is there an
attenpt made to nake any final purchase from M. Baskerville?
A Yes. This is our final purchase that we do nake from him
on Cctober 23rd.

Q Wiat happens on COctober 21st?

A On Cctober 21st we have a -- | neet with Keno and we have
himcall WIIliam Baskerville to try and set up a deal, and
there is a tel ephone call between the two of them

MR MNSH If everybody could open their books to
4197a.

We're going to start on page 3 of the transcript right
underneath where it says "End of Call Nunber One," if everybody
could put on their headphones.

A | think we're actually starting on page 2 on that one.

(Audi ot ape is played; audi ot ape stopped.)

Q | apologize, Agent, you're correct. Cbviously, | neant it
was supposed to end there, not begin there. That's nmy fault.

But if you could explain to the Jury what they heard
during that conversation
A Wat had happened is we net Keno out on the street again
with the intent to have Keno make a recorded call to WIliam

Baskerville. And Keno's phone had just run out of m nutes so
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we couldn't use his phone. So another agent who was with ne at
the tinme had his personal cell phone on him and he provided
that to Kenb so -- provided it to Kenmb so Keno coul d use that
phone to call WIIliam Baskerville but just blocked the nunber.

So when Keno nmade the call apparently he didn't bl ock
t he nunber, and the call went to WIIliam Baskerville, and
Baskerville didn't pick up. So then what happened is,
Baskerville called the phone back right away, and that's why
he's confused at first: Wio is this?

It's Keno.

And then he says: Wose phone you got? A cracker
phone?

Because the voicemail on the phone when WIIiam
Baskerville called himback was the personal cell phone of
anot her agent on the squad. And Keno had to nake a quick
cover. He said, | just bought the phone off of fiend, because
it's clearly not Kenmp's phone.

Q And a "fiend," neaning what?

A A drug addict who will sell anything they have to get nore
drugs. So it would not be uncommon for a fiend to give a drug
deal er a phone and the drug deal er provides the fiend or the
drug addict with whatever drug it is they need.

Q Does the actual transaction happen two days |later on

Cct ober 23rd?

A Yes, it does.
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Q Now, if you could explain to the Jury what system M.
Baskerville put in place to nmake this transaction happen.

A This transaction was different fromany transacti on we had
done previously, because during the transaction itself Keno
called WIIliam Baskerville again to ask how soon he woul d
arrive. And WIIliam Baskerville instructed Kenpo, he gave
him-- WIIliam Baskerville gave Kenp a beeper nunber or a pager
nunber and said, call this nunber, put in "002," the anmount of
grans you would like to purchase -- in this case it would be
28 -- and then "002."

So there was a code systemthat WIIliam Baskerville
was is the setting up with Keno. So what you'll hear on this
transcript is a lot of confusion on Keno's end because WIIliam
Baskerville provides himw th the beeper nunber, but Keno does
not wite it down right. He tries to call it, it doesn't work.
He calls WIIliam Baskerville back. He finally gets a beeper
nunber right, he puts the code in the beeper and then
ultimately WIIliam Baskerville shows up for deal. But there's
a good anmount of confusion occurring initially on this deal.

And again, what you're going to hear is Keno talking.
You're not going to hear WIIliam Baskerville because you can't
hear that side of the tel ephone conversation.

Q Until the actual deal?
A Until the actual deal.

The deal happens at the end where WIIiam Baskerville
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shows up, and it's a quick hand-to-hand transaction that we
were able to get a video of, and that's the end of the deal.

Q Now, prior to this deal happening, did you go through the
sanme process again of outfitting M. MCray wth the devices,
searching him providing himw th buy noney?

A Yes, we did.

Q@ And do you recall how much buy noney he was given?

A He was given $800 to purchase an ounce, or 28 grams of
crack cocai ne.

Q The plan was to buy 28 grans?

A Yes, it was.

Q And did he leave the area where you were outfitting him
when the devices on foot or by car?

A He left on foot.

Q Was the setup of the agents simlar to the other deals --
besi des the one that you were there by yourself -- with various
cars?

A Yes, it was.

Q And what was the setup?

A This deal was going to -- was supposed to happen in front
of his residence on 19 Wainwight. So we had a car parked just
south of that to be able to see the Monte Carlo or whatever
vehicle WIIliam Baskerville was going to be in arrive, and we
had a car parked north of where the transacti on was supposed to

occur to follow himout. And then nyself and anot her agent
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were parked at an intersection where we were able to view the
deal on Wainwight actually.

Q And you set up closer to the deal ?

A | did, | set up closer to the deal.

MR MNSH If everyone could flip to page -- or tab
4198a, and if you could put on your headphones, we'll play the
recordi ng.

(Audi ot ape is played; audiotape is stopped.)

THE COURT: M. Mnish, are you done with this
conversation? Do you have any nore questions on this
conversation?

MR MNSH W can certainly take a break, Judge.

THE COURT: Finish asking your questions on this
conversation and then we'll take a break. O is there another
conversation you're going to go to?

MR MNSH W were going to play the video that
relates to this deal and ask the pertinent questions.

THE COURT: Do you have nore tapes after this?

MR MNSH No. One nore video.

THE COURT: Wat's that?

MR MN SH One nore video.

THE COURT: How long is that video?

MR MNSH It's not very long, Judge, a mnute or
two |ike the others.

THE COURT: Wy don't we do that. And then you're
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done with these recordings. |Is that correct?
MR MNSH That's correct.
THE COURT: Gkay. Then you're going the get into

anot her subject matter with the Agent.

MR MNSH | have a few wap-up questions but, yes,
we're --

THE COURT: Wy don't we do the video, |adies and
gentl enen, then we'll take the norning break. | know it's been

| ong but we've been trying to get through these in one shot

MR MNSH |'lIl go to the video.

THE COURT: Go to the video and then we'll take a
break for the norning.

MR MNSH It's for the record, it's nunber 2230a.
BY MR M N SH
Q Agent, would you tell the Jury what they're going to see.
A Kemp's house is on the left. This is 19 Winwight. So
where he lives is on the left in this video, and on the right
side you're going to see WIlliam Baskerville pull up in the
Monte Carlo. Kenmo will walk out of his apartnent and wal k past
the Monte Carlo and then | ean into the passenger side door of
the Monte Carlo and that's where the transaction will occur

(Vi deotape is playing.)
A There's the Monte Carlo arriving on the scene pulling over.

There's Kenb now wal ki ng towards the Monte Carlo. And

unfortunately the rest of the deal is obscured by that van.
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Q Is there anything in the balance of the video that's of

evidential val ue?

A No.

MR M N SH  Stop video.

THE COURT: Al right. Ladies and gentlenen, we'l|l
take a break for about 15 mnutes or so and then we'l|l see you

back here in about 15 mnutes. Please don't discuss anything
about the case.

Thank you.

THE DEPUTY CLERK: Please rise for the Jury.

(The Jury | eaves the courtroom)

THE COURT: Al right, everyone, be seated, please.

W' ||l see you back in 15 m nutes, okay? Quarter of or
So.

MR. LUSTBERG  Thank you, your Honor.

THE COURT: M. M nish, how nuch |onger do you have
with this witness on direct?

MR MNSH On direct, a while, Judge. | nmean, we're
now going to nove into | guess the post-drug area forward to
t he murder.

THE COURT: Thanks.

Do you have phot ographs you want ne to review or --

MR MN SH W' ve decided, Judge, not to put themin
through this witness and we'll just discuss it this afternoon

when your Honor reviews a nunber of evidential issues.
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MR M N SH  You, Judge.
DI RECT EXAM NATI ON CONTI NUES
BY MR M N SH
Q Agent, going back to the 4198a transcript, there's a couple

of things referred to | just want you to nmake clear for the

Jury.
What does "UM' stand for?
A Unknown nal e.
Q How about "UF"?
A Unknown fenale.
Q "Non-pertinent"?
A That's talk where it's not relevant to the drug deal. It
could be Keno in this case. | believe he was talking to his
sister or another female. |It's not pertinent to the deal so we

don't typically transcribe that.

Q And when they're referring to "pizza man," who are they
referring to?

A His sister had called for pizza delivery, and there was
literally a pizza man bringing the pizza.

And when they said "Kenp's pizza man," what did they nean?
When they said "Keno's pizza man"?

Let me direct you to it.

| apologize, | didn't bring ny transcript book back up with

3 » © » O

(A transcript book is handed to the witness by M.
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Gay. )
THE WTNESS: Thank you.
Q It's the final page under part 4 of the transcript 4198a.

Directly under part 4 --

A Onh
Q -- -1:1905.
A ["m sorry.

Kenb says, "Pizza man is outside.”
Q And who is he referring to?
A  Oh, he's referring to WIIliam Baskerville as arriving, but
they had ordered pizza as well and they were waiting on that
pi zza delivery man. But in this case he neant WI| Baskerville
was out si de.
Q So it was a joke?
A It was a joke, yes.
Q Now, after this transaction did you again debrief M.
McCray?
A | did.
Q And did you go through the same process again of neeting in
a secure area?
A W did. Yes, we did.
Q D d M. Baskerville | eave the area or was he observed
| eaving the area by | aw enforcenent?
A He was observed pulling away by | aw enforcenent, and we

waited until he was out of the area and then we neet with Keno
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several bl ocks away to debrief him

Q And did you go through the simlar process that you've
described earlier --

A Yes, we did.

Q -- of taking the drugs?

A Taking the drugs off himimedi ately, deactivating the
recordi ng device, turning off the transmtter, and then
debriefing himabout the deal.

Q During the course of this debriefing, did M. MCray
provide you with any specific information?

A He said that WIIliam Baskerville had another male with him
in the car, an individual that Keno knew as "Ray."

Q And did he know him by any other nane?

A At this point he only knew himas "Ray."

Q Does he later -- or do you later identify who this

i ndi vi dual is?

A W later identify Ray to be Horatio Joines.

Q Could you explain to the Jury how t hat happened?

A We had surveilled WIIliamBaskerville driving with Horatio
Joi nes, and sone of our task force nenbers actually pulled over
the vehicle, stopped Baskerville's vehicle and identified both
mal es, and Joines provided his identification, and that's when
we | earned who he truly was.

Q D d Horatio Joines have any nicknanmes that he went by?

A He went by Ray- Ray.
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MR. M N SH: Judge, |I'mgoing to show the w tness
what's been marked Exhibit 2256, which Defense Counsel has.
Q Agent, do you recognize what that is?
A That's a photograph of Horatio Joines.

MR M N SH Judge, I1'd like to nove that into
evi dence.

THE COURT: No objection?

MR. BERGRIN. Not at all, Judge.

THE COURT: Al right.

(Governnment Exhibit 2256 is received in evidence.)

MR MNSH |'ll publish that to the Jury.
Q So the photograph on the screens around the courtroom
that's Horatio Joi nes?
A That's Horatio Joi nes, yes.
Q Nowl want to go -- I'll show you what's been marked
Gover nment Exhibit 2211.

MR. M N SH: Which again, Judge, Defense Counsel has a
copy of.
Q Do you recognize what that itemis?
A This is a scrap piece of paper that WIIiam Baskerville had
provided to Keno. This was during the tinme when WIIiam
Baskervill e switched tel ephone nunbers. So he had seen Keno |
bel i eve August 18th of 2003 out on the street and provided him
wWith a scrap piece of paper with the nunber (908) 413-0663 on

it.
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And Kenp called ne and told nme that this has happened,
gave ne the new nunber. And then it wasn't until August 22nd
that | actually met wwth Keno to get the scrap piece of paper
fromhimand | submtted it as evidence. And that's what this
is, it's just ny subm ssion to evidence.

MR MN SH Judge, we'd like to nove this into
evi dence.

THE COURT: Al right. [It's in evidence.

There's no objection. Correct?

MR. BERGRIN. No objection.

(Governnment Exhibit 2211 is received in evidence.)

Q Now, Agent, just so we can finish this drug area, the | ast
three transactions, what was the weight you were supposed to be
buying for -- well, I'Il do it by day.

Ckay.

The 6/ 19 deal, how nuch were you supposed to be buyi ng?

50 grans.

A
Q
A
Q And do you know exactly what you received?
A | do not recall.

Q Let ne ask you this: D d you receive 50 grans?

A W received -- we were short of 50 grans. | believe it was
45. 6, sonething al ong those |ines.

Q And on Septenber 9th, how nmuch were you supposed to

recei ve?

A 28 grans.
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And did you receive 28 grans?

No, we were also short on that deal.

And on Cctober 23rd, what were you supposed to receive?
28 grans.

And did you receive 28 grans?

> O » O » O

W were short of 28 grans as well on that deal.

Okay. Now you used the expression "short." \Wat do you
mean by that?

A It's not the entire anmount that we're purchasing, it's
somewhat less than that. |It's sonething |ess than that.

THE COURT: Did you know how nuch | ess?

THE WTNESS: | do. | would have to refer to the DEA
| ab report which would have the net anount.

THE COURT: Ckay. Go ahead, M. M nish.

Q D dyou discuss with M. MCray the idea of conplaining to
M . Baskerville about not receiving exactly what had been

bar gai ned for?

A W did discuss that, and we asked Kenp to nmake a call to
Wl liam Baskerville to say, in effect, why are you shorting nme?
Wiy am | getting | ess than what | am paying for?

And he was hesitant to do it and he initially didn't
do it. And when they had the conversation Baskerville |aughed
it off, and at that stage we didn't pursue it.

Q Wiy was M. MCray not confortable doing this?
MR. BERGRIN: (Obj ection, your Honor, as to the nental
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state of Kenop DeShawn M Cray.

THE COURT: Sust ai ned.

MR MNSH W had a notion about --
THE COURT: \What's that?

MR M N SH  Should we do it at sidebar?

THE COURT: See if you could rephrase the question.

Maybe you can rephrase it.

Q

Just yes or no, Agent: Did M. MCray express any concern

about making these type of calls to M. Baskerville?

A

He told nme that that's --
THE COURT: No, no, not--
Yes.
THE COURT: -- what he told you.
That's all. Next question.
And did he provide a reason?
Yes, he did.
THE COURT: Ckay, all right. Next question.
MR MNSH This --
THE COURT: 1'll see you at sidebar.
(At the sidebar.)
THE COURT: Go ahead. Wat is she going to say?
MR MNSH She's only going to say this is what

happens in the normal course of drug-dealing. This would be

dangerous for ne to do. | wouldn't do that because | woul dn't

do that in the real world, and | don't think it's
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di scl ose maybe, you know, ny undercover nature. But if she's

going to say, | was afraid of Baskerville and | wouldn't cal
himto do that, I'd want to know a | ot nore then
MR. M N SH: Judge, | can tell you, the answers we

have previously discussed with the Agent woul d be not about
being fearful of M. Baskerville, but it's a very sinple
guestion. |'mhappy to ask it in a |leading manner to elicit a
yes or no.

MR. BERGRIN. | don't object to the --

THE COURT: Let nme hear the | eading manner and we'l|
go fromthere. But | think | wuld also like to know, | would
i ke to know t he anount of drugs at sone point.

MR MN SH W have a stipulation, Judge, that | was
going to read in next when the parties about the | ab
certificates at which point they'll all be in evidence.

THE COURT: Do you know the anount ?

MR. LUSTBERG | don't know -- they're on the
certificates -- nyself, | don't know off the top of ny head.

MR. BERGRIN: W only took themat a gramor two at
t he maxi num

THE COURT: Then it makes sense, fine.

(I'n open court.)

THE COURT: Proceed, M. Mnish.

MR. M N SH: Thank you, Judge.

BY MR M NI SH:
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Q Agent, just answering yes or no: Did M. MCray express to
you concern that to go back and question M. Baskerville would
not be a credible thing to do on the street if he was a real
drug purchaser for THE anounts that he was short?

A Yes.

Q Thank you.

MR MN SH Judge, at this point I'd like to read in
two stipulations --

THE COURT: Al right.

MR M N SH

MR MNSH -- between the parties.

THE COURT: Ladies and gentlenmen, let me explain to
you what a stipulation is. Wen the parties agree on a certain
facts, they enter into what is a stipulation, an agreenent
that, in other words, they don't contest these facts, they
agree with these facts. |It's still for you to consider and
you're the ultimate determ ner of those facts, but they're not
in issue between the parties. Oay?

MR M N SH  Government Exhibit 6000 is a stipulation
mar ked Sti pul ati on Nunber 1.

(Reading) It is hereby stipulated and agreed by and
between the United States of Anerica, Paul J. Fishman, United
States Attorney, Stephen G Sanders, Assistant United States
Attorney, and Defendant Paul Bergrin, that if called to

testify, Roger Codino (phonetic), a retired senior forensic
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chem st at the Drug Enforcenent Adm nistration Laboratory in
New York City would testify as follows: He exam ned the
subst ance described in Governnent Exhibit 2209a, a copy of
which is attached hereto and incorporated herein by reference,
and concluded to a reasonabl e degree of scientific certainty
t hat the substance described in Governnent Exhibit 2209a
cont ai ned cocai ne base, also known as crack cocai ne, the net
wei ght of which was 26 grans;

He exam ned the substance described in Governnent
Exhi bit 2209b, a copy of which is attached hereto and
i ncorporated herein by reference, and concluded to a reasonabl e
degree of scientific certainty that the substance described in
Gover nment Exhi bit 2209b cont ai ned cocai ne base, also known as
crack cocai ne, the weight of which was 46.7 grans.

And it's signed by M. Sanders as well as M. Bergrin.

THE COURT: Al right. Thank you.

MR. M N SH Judge, | would |ike to check Stipulation
2 during the lunch break, so I'll wait to read that one.

THE COURT: Ckay.
BY MR M NI SH:
Q So the Jury is clear, Agent, after the drugs are received,
where -- I"'msorry. You said you put theminto evidence.
Where do they go fromthere?
A W put theminto evidence and then we prepare what's called

a Lab Request. It's a letter requesting that the DEA |lab in
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New Yor k exam ne these drugs.

So | go back down with our evidence custodian, we take
t he drugs out of evidence and we Federal Express them or
overnight themto the DEA lab. And at that stage they're
anal yzed by a chem st who tests them for cocai ne, cocai ne base
and gets the appropriate drug wei ghts.
Q And did you have an opportunity to reviewthe -- let me ask
this: Wre all the drugs that were purchased during the course
of this investigation with M. Baskerville, were they all that
sent to the New York City |laboratory, as you described?
A Yes, they were.
Q And were they all analyzed?
A  They were all anal yzed.
Q And | understand you may not know the specific weights off
the top of your head, but were the weights | ess than the
i nt ended purchase anount each tinme, as you described?
A Yes, they were.
Q Al right. Now, Agent, the |last purchase having been nade
of the drugs from M. Baskerville that we've heard about, what
is the next step in your investigation?
A The next step that we take is to present the case to an
Assistant United States Attorney with the intent to make a
prosecution on the case. W believed we have gat hered
overwhel m ng evidence at that stage and wanted to take it to

the United States Attorney's Ofice to nove now to the
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prosecution stage fromthe evidence-gathering stage.
Q And had you been working with an Assistant United States

Attorney at that tinme?

A Yes, | had.

Q And who was that?

A At this stage it was John Gay.

Q Back when you were doing the gang part it was not?
A It was not.

And did you, in fact, have di scussions about charging
decisions with M. Gay?

A Yes, we did. W had a neeting in early Novenber regarding

t hat .
Q And did you have another neeting -- or maybe it's the sane
nmeeting -- did you ultimately al so have a neeting with nenbers

of the Drug Enforcenent Adm nistration?

A W did. On Novenber 10th we -- prior to that | had net

wi th John Gay and we had di scussed the investigation and the
evi dence, and then on Novenber 10th we net, nenbers of the FBI,
John Gay and nenbers of the DEA net to discuss the

i nvestigation.

Q Now, "DEA " you're saying that's the Drug Enforcenent

Adm ni stration?

A Yes, it is.

Q And during the course of that neeting, what was di scussed?

A W discussed the evidence that we had gathered in our
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i nvestigation and they discussed the nature of their
investigation. They had an investigation into --
THE COURT: We're getting into --
MR. BERGRIN. (bjection, your Honor, clearly hearsay.
THE COURT: Hearsay, M. Mnish
MR. M N SH Judge, it's not being offered for truth,
it's just offered for her to explain the decision that's she --
THE COURT: Wiy don't you do sone | eading questions in
this area, then
MR MNSH That's fine, Judge.
Q Was there a neeting -- well, you' ve said there's a neeting
with the DEA. Correct?
A Yes.
Q And was the purpose of that neeting to determ ne what if
any conflicts their investigation would have with the
i nvestigation you were doing wth M. Baskerville?
A Yes.
Q And during the course of that neeting, were you infornmed
that a nunber of the targets of the DEA investigation were
above M. Baskerville in the drug chain?
A Yes.
MR. BERGRIN: Obj ection, your Honor.
THE COURT: Sustained, sustained. | nean -- go ahead,
sust ai ned, next questi on.

When | sustain it don't look at ne |like that, M.
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M ni sh, just ask the next question, please. | sustained the
objection. Don't look at nme like that every tinme | sustain an
obj ecti on over sonet hing.

MR. M N SH: Judge, |I'mjust not sure what the
obj ection was.

THE COURT: Well, | sustained the objection.

You're getting into conversations. You're getting
i nto conversations.

MR M N SH:  Judge, could we be heard?

THE COURT: No. Go ahead. Next question.

Are you leading up to the fact that a conplaint was
filed with the United States Magistrate setting forth the

evidence that she's testified to? |Is that what you're | eading

up to?

MR M N SH  Yes, Judge, but there's information
that --

THE COURT: Don't tell ne there's inportant
information in it right now. Try to get around -- ask

qguestions, if you can.

Q Based on that neeting, did you put off the tine you were
intending to arrest M. Baskerville?

A Yes, we did.

Q And was it put off to a specific date?

A During the neeting it was put off for several weeks.

Utimtely we were able to get to a specific date.
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Q Now, on 11/14, what if any steps had you taken to nove
towards arresting M. Baskerville?

A I'mnot sure | understand the question.

Q Had you had M. MCray nake any contact with M.
Baskervill e?

A Yes. W were getting closer to our arrest date, so what we
did is ask Kenpo to have another neeting with WIlliam
Baskerville to order up nore drugs so that on the day we

pl anned to arrest WIIiam Baskerville he would have drugs in
hi s possession.

Q Now again, just yes or no, Agent: Prior to the neeting
that you said you had, had it been your intention to continue
your investigation after arresting M. Baskerville beyond M.
Baskerville further up his drug chain?

A Yes, it had.

Q And based on -- without telling us what it was -- based on
that neeting, did you make a decision not to do that?

A Yes, we did.

Q Now we are noving towards the conpl ai nt now.

A Ckay.

Q Could you please explain to the Jury what is involved in
drafting a conplaint, a crimnal conplaint?

A In drafting a crimnal conplaint we specify sone of the
facts of the investigation, not all of the facts of the

i nvestigation, but enough to show -- be able to present to a
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j udge that we have probabl e cause and evi dence to support the
judge issuing -- or I'"'msorry -- supporting that conplaint so
that we can then arrest that individual.

Q And did you have discussions with M. Gay with respect to
filling out that crimnal conplaint?

A Yes, we did.

Q And ultimtely who was the person who signs the conplaint,
the AUSA or the agent?

A The agent signs the conplaint and swears it out in front of
the judge as to it being true and accurate, the facts contained
init.

Q And now we've discussed six separate crack cocaine
purchases. How many did you ultimately decide to list in the
Conpl ai nt ?

A  We listed four of them

Q And why did you list four of then?

A The decision to list four was so that we didn't provide in
the Conplaint all of our evidence, but a sufficient anmount of
evidence so if a judge reviewing this Conplaint would see that
we had enough evidence to support the Conplaint and arrest

W Iliam Baskerville.

Q Wiy wouldn't you just put all of the evidence in?

A Wll, if we put all of it in, that would tel egraph our

i nvestigation so that when WIliam Baskerville read the

Compl aint he may easily, nore easily be able to identify who
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the informant was. So we try to be a little -- sonewhat nore
discreet. W don't want to put all of our evidence out there.
W want to put enough so that we can get a conplaint but we
don't want to be so specific in nature that the finger would be
pointed to our informant, to Keno.

Q Okay. So the goal was to hope that Kenbp not be exposed by
t he Conpl ai nt ?

A Absolutely, yes.

Q And who actually produces the conplaint, the typing and the
paper ?

A The prosecutor.

Q@ And are you then provided with that printout of the
conpl ai nt ?

A Yes, | am

Q And what do you do when you are provided with that copy of

t he conpl aint?

A | reviewit to nake sure it's accurate.
Q And did you do that in this case?

A | did.

Q And --

A Because it -- I'"msorry.

Q

And once you had reviewed it for accuracy, what was the
next step?
A W take it and present it to a federal magi strate judge,

and | have to swear again that the contents of the conplaint
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are true and accurate. And he or she --
Q D dyou do that in this case?
A Yes, | did.
Q Wre there any other docunents that you requested fromthe
court in conjunction with the Conpl aint?
A W requested a federal arrest warrant for WIlliam
Baskerville.
MR M N SH  Judge, may | approach the w tness? |
have Governnent Exhi bit 2222 whi ch Def ense Counsel happens a
copy of.
Q Agent, |I'mshow ng you what's been marked Gover nnment
Exhi bit 2222. Wuld you tell the Jury what that is?
A Thisis a -- actually this is a Certified Copy of the
Crimnal Conplaint that was presented to Judge Susan D
W genton, United States Mgi strate Judge.
Q Is your signature anywhere on it?
A  Not on this copy. But | did signit. This is not a copy
with ny signature on it but ny nane is onit and ny title.
Q And the Judge's signature?
The Judge's signature, yes, that is on this.
Can you refer to page 2.
Yes.

Ckay. What in general is contained on page 2?

> O » O »

What is contained on page 2 is the fact that |, Shawn

Manson at the tinme, Special Agent, am aware of the follow ng
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fact and --
Q It's on there that you lay out facts in the investigation?
A In this case we laid out four specific facts, yes, and the
four facts relate to four of the drug buys that we did.

MR MN SH Judge, at this time | would like to nove
this into evidence.

THE COURT: If there's no objection.

MR. BERGRIN. There's none at all, Judge.

THE COURT: Ckay.

MR MNSH | would publish this to the Jury.

(Governnment Exhibit 2222 is received in evidence.)
Q Upin the corner, the left hand corner there --

MR M N SH Can you zoomin on it.

(M. Mnish confers with the tech off the record.)

Q ~--it's United States v. WIlliam Baskerville is the
caption?
A Yes.

Q And that's because M. Baskerville is the defendant in this

case?

A Yes, it is.

Q Now, if we could nove to the mddle of the Conplaint on the

first page.
A Yes.
Q Starting with "Know ngly."

Does that speak to the actual statute that M.
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Baskerville is being charged wth?

A This is the actual statute that he is being charged wth,

yes.
Q Now we'll nove on to the second page.

There's a series of four paragraphs after that opening
preanbl e you testified about. |Is that correct, Agent?

A Yes, that is correct.
Q Now, in paragraph nunber 1, what is the date that it refers
to?
A On or about March 18th, 2003.
Q And which transaction does that refer to?
A That refers to the March 18th transaction, our first
transacti on.
Q Now, if you |look towards the end of the very first |line of
paragraph 1, it says: "Hand confidential w tness."

Who is that referring to?
A That is referring to Keno.
Q And why wasn't his nane put in there?
A We would never reveal our informant's nanes in a crim nal
conplaint or any |egal docunent.
Q Now inmmediately following in the next line it says,
"Hereinafter, the CW"

Does that nmean that throughout the bal ance of the
docunent it will say "CW instead of "confidential w tness"?

A Yes, now "confidential w tness" has now been replaced with
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"CW as an abbreviation.

Q Myving to paragraph 2, which if any transaction does that
refer to?

A That refers to our transaction on May 22nd, 2003.

Q So there's no reference to the March 21st transaction. |Is
that correct?

A No.

Q And again, M. MCray is referred to as the "CW?

A Yes, he is.

Q Myving on to paragraph 3, which transaction is that
referring to?

A That is the Septenber 9th, 2003 transacti on.

Q And there is no nention of the 6/19 transaction. |[|s that
correct?

A That is correct.

Q Then finally in paragraph 4, which transaction is that
referring to?

A That is the last transaction, the October 23rd, 2003
transacti on.

Q And that transaction was between M. Baskerville and M.

McCray?
A Yes.
Q D d you know whether or not in this -- if this docunent

woul d be provided to the Defendant, M. Baskerville?

A  In court, yes, he would have the ability to see this.
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Q Is Novenber 18th it was signed and dated?
A Yes, that is the date it was signed.
Q Now, had you picked out at this point a date to make an
arrest of M. Baskerville?
A Yes, we had.
Q And what date was that?
A Novenber 25th, 2003.
Q Inthe interim between Novenber 18th and Novenber 25t h,
was there anyone else arrested that M. MCray had infiltrated?
A We had al so obtained a conplaint for an individual by the
nane of Ri chard Hosten who was anot her drug deal er that Keno
McCray had been doing controll ed purchases from
MR MNSH |'mshow ng the witness what has been
mar ked 3067, and defense counsel has a copy of it.
Q Do you recognize that, who's in that picture?
A This is ha picture of Richard Hosten
MR. M N SH: Judge, we ask that this be allowed into
evi dence.
THE COURT: Al right. [It's in evidence.
(Governnment Exhibit 3067 is received in evidence.)
MR MNSH If we could publish that to the Jury.
THE COURT: This is 30697
MR MNSH 7.
THE DEPUTY CLERK: 7.

Q Now, was the arrest of M. Hosten related to work of M.
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McCray?
A No, it was a separate investigation -- I'msorry, it was
related to the work of Keno McCray, but a separate
investigation fromWIIiam Baskerville.
Q Soit's conpletely unrelated to WIIliam Baskerville?
A Yes.
Q Now, once you got the Conplaint, did you try to arrest M.
Host en?
A W did. In the norning we went to -- or the day we went to
arrest himhe was not at his honme and we could not |ocate him
Q D dthere cone a tine when you determ ned where M. Hosten
was | ocat ed?
A Later in the day his defense attorney reached out for us
and said that we understand -- said that he understood we were
| ooking to arrest him--

MR. BERGRIN. (Objection, your Honor, to what his
defense attorney said.

THE COURT: Sust ai ned.
Q Were there arrangenents made with his defense counsel about
surrendering M. Hosten to federal authorities?
A Yes.
Q And did those discussions go over a period of days?
A Yes, there was sone stopping and starting during those
negoti ati ons.

Q Utimtely what day does M. Hosten surrender hinself?
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A He surrenders hinmself on the afternoon of Novenber 24th.

Q Now, again, so the Jury is clear, separate from M.
Baskerville, but M. MCray was a confidential informant in the
case agai nst M. Hosten?

A Yes.

Q So the two defendants, the two charged individuals are not
related but M. MCray worked with both?

A Yes.

Q@ Now, he cones in on Novenber 24th. Wre you able to bring
himdirectly to Federal Court that day?

A W were not.

Q Wy not?

A W bring himinto our office, we have to process him He
al so cooperated. W spent sonme tine talking to him The
initial appearances in Federal Court were done that day, so we
had to hold himovernight in a holding facility and produce him
the next norning so that he could have his initial appearance
in court.

Q Now, did you try to cancel the arrest plan for M.
Baskerville the foll owi ng norning?

A We did not because that had al ready been planned well in
advance and we had several agents who were going to be
participating in that arrest and we decided to proceed with it
and not postpone that. There were too many noving parts at

t hat stage.
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Q Even though ultimately that decision may lead to both M.
Hosten and M. Baskerville being in the cell together?
A Yes.
Q Wth respect to the Baskerville arrest --
A Yes.
Q -- WIlliam Baskerville, could you explain to the Jury what
sort of operations plan, tactical plan was invol ved?
A  Wiat we do -- what we did in this instance is we had done
surveillance on the hone, on the vehicles, and we had gotten a
good understanding of their schedule, WII| Baskerville's
schedule, his wife's schedule and we felt confortable that they
woul d be hone at 6 a.m to effect the arrest.

So before the arrest, | nmeet with nenbers of the squad
and | brief them | give them photographs of the house,
phot ographs of W1 I|iam Baskerville, photographs of his wfe
and, | explain to themwhat our plan is. And our plan for this
arrest was to neet at -- in the area of WIliam Baskerville's
house so that we could have several officers out there, sone
going to the front door, sonme going to the side and knocking on
the door at 6 a.m with the intent of arresting himat his hone
in the early norning.
Q Do you recall about how many officers, agents, task force
Oficers were invol ved?
A Approximately ten agents and/or task force Oficers.

Q Had you planned to seize anything specifically when you
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were there?

A We had planned to seize both vehicles, the Monte Carlo and
the Cadill ac Escal ade.

Q And why is that?

A Both had been used to -- in the drug deals that we had

W tnessed, and as part of our forfeiture, our adm nistrative
forfeiture laws, if a vehicle is used to transport narcotics
during a drug deal, we are authorized to begin forfeiting
proceedi ngs on that vehicle and seize that vehicle.

Q Okay. Wen you say "our rules,” you nean the FBI's rul es?
A Yes, it is, it's the FBI's rules. This is --

Q So this is an internal decision, not one nmade through the
court systenf

A This is not a crimnal forfeiture which would be through
the court system this is an admnistrative forfeiture which is
done through the FBI office.

Q@ Now, had any surveillance been done at the house the night
before the arrest was to be nade?

A The night before we had surveilled both cars at that hone
so we felt confortable that they were honme at that house.

Q Okay. And when you say "they," who were you actually
concerned with being in the house?

A W want WIIliam Baskerville to be hone. Hs wife also
drove one of the vehicles so ultimately we'd |i ke to have both

vehicles there. Because there were tines where Baskerville was
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in the Escal ade and also the Monte Carlo. So we were hoping to
see both vehicles there, and that is what we did see the night
before the arrest.

Q Wien you arrived the norning of Novenber 25th, 2003, what
time did the agents, again, agents/|aw enforcenent officers,
ot her | aw enforcenent officers get there?

A W arrived at 530 a.m, but we had sent another agent in
advance at 5 a.m to confirmthat the vehicles were there.

Q And was that confirned?

A  That was confirmed, yes.

Q So the rest of the team the balance of the teamarrives
approxi mately 5:307?

A Yes.

Q And what is done at that point at 5:307?

A W brief it again, the tactical plan, who's going to the
front door, who's going to the side door, what happens if he
doesn't answer the door. W're prepared to take the door by
force. And we have tools with us to be able to do sonething
like that. W also discuss if he doesn't answer the door we
can try to get himon the tel ephone. So we really go through
our tactical plan and then any contingencies that we nmay cone
acr oss.

Q Wiy do you go so early?

A W like to go early because we |ike to, one, nmake sure the

i ndi viduals are at hone before they | eave for work and go out
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the door for the day; and also it's the elenent of surprise.
This way we're catching people first thing in the norning.
They're less likely to have weapons on them and they're | ess
alert at that tinme, which makes it safer. |It's truly for us,
it's a safety reason. W like to get themout of their bed.
They're not, as | said, up, awake and the chance of having a
weapon on themis a |lot |ess.

Q Now, once these ten or so nenbers of the team were there,
are people assigned to various parts of the house?

A Yes. W cover all parts of the house. W cover the front
of the house, we cover the sides of the house, we cover the
back of the house.

Q And | know | asked that question a little inarticul ately.
| nmeant the outside of the house.

A Yes.

Q Not the inside --

A The perinmeter. Yes, we are covering the perineter so we
have the perinmeter surrounded.

Q Okay. Wre you anong the agents who went to the front
door ?

A Yes, | did go to the front door.

Q D d you kick open the door, knock on the doors; what
happens?

A We knock on the door, and we knocked several tinmes. And

Wl liam Baskerville is in an upstairs window. He |ooks out the
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wi ndow, and we identify ourselves as FBI, police, and we ask
himto cone down and open the door, and he does.

MR M N SH  Judge, the photograph that's in evidence,
Exhi bit 2255, can | just publish that to the Jury?
Q Is that the individual who's head was out the w ndow when
you were knocking on the door?
Yes, that's WIIliam Baskerville.
Did he, in fact, cone to the front door?
He did. He cane to the front door in his boxer shorts.
Okay. And did he open the door?
He opened the door.
And were you -- did you cone in?
We did come in, yes.

What did you do once you canme in with M. Baskerville?

> O » O » O » O »

Two of the agents handcuffed WIIiam Baskerville, and |
expl ained to himthat he was under arrest by the FBI for
federal drug charges, and I showed hima copy of the Arrest
Warrant. And | explained to himthat what woul d be happening
is we would be transporting himback to the Newark FBI office
where he woul d be processed.

And at that stage | would sit down with himand go
t hrough the charges that he was facing in detail so that he
understood, and then | would al so advise himof his rights when
we got back to the FBI office.
Q On that Arrest Warrant you referred to, is M.
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Baskerville's nane |isted?

A Yes, it is.

Q Is the charge, the statute nunber --

A Yes, it is.

Q D d you show hima copy of the Conplaint at that tinme?
A No, | did not.

Now, you said you would give himhis rights later on at the
Newar k office. Wiy not immediately |ike you see on TV?
A  The scene was chaotic. H's wife was there, she was visibly
upset. There are young children in the house. Plus, we're
also trying to clear the house, we're trying to do a protective
sweep, neani ng we have agents going through the house to nake
sure there are no other individuals at that |ocation who could
possi bly pose a threat.

So | explained to himthat we would sit down back at
ny office and go through the charges he was facing and I would
advise himof his rights at that tinme in a cal mer environnment
where he woul d be able to focus.

Q MWis it inportant to you that he had the ability to focus on
t hose rights?

A Absolutely, yes. [It's not sonething -- yes.

Q D dyou instruct himnot to speak to you?

A | told him Do not say a word. W are not going to
guestion you. W are not going to talk at this stage. You are

under arrest. You are handcuffed. You will be transported by
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two other agents or officers -- it was not ne -- to the FB
office. Nobody is to talk to you. Wit in the arrest room and
| wll get there when | can.
Q Was he allowed to dress before he was transported out of
his honme?
A | escorted his wife up to the bedroom so she could get
clothing for him which we then provided for himto put on,
yes.
Q So when he left he had cl ot hes on?
A Yes, he did, yes.
Q Now you said you made a protective search of the house.
Did you find anything that gave rise to concern for safety?
A We did not find any weapons in the house, no. But in the
protective sweep, what we typically do is go through all the
roons, meke sure --

MR. BERGRIN. (Objection, your Honor. That's not part
of the question.

THE COURT: | agree. Sustained.
Q Was anything el se discovered during the course of this
prospective search?
A In clearing WIIliam Baskerville's closet we found a | arge
sum of cash in the closet in plain view
Q Do you recall how nmuch noney that was?
A $5, 328.

Q And were photographs taken of that noney and where it was
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| ocat ed?
A Yes.

MR. M N SH: Judge, |I'mgoing to show the Agent two
Governnment exhibits, they' ve been marked 2238a and 2238b.
Def ense Counsel has previously been provided a copy.

THE COURT: Al right.
Q Agent, I1'd like you to take a | ook at those and tell me if
you recogni ze what's depicted in those photographs.
A Wat's depicted in the photographs is a several stacks of
noney banded toget her by rubber bands, and this was | ocated as
you wal ked into the -- as you opened the closet door, right to
the right on a shelf.
Q So that is the noney you were testifying was found in M.
Baskerville's honme?
A Yes.

MR. M N SH. Judge, we'd |like to nove those
phot ogr aphs - -

THE COURT: GCkay. |It's in evidence. No objection.

MR MNSH | would like to publish that to the Jury
t hen.

(Governnent Exhi bits 2238a and 2238b are received in
evi dence.)

Q Now, when you were staying at the house while M.
Baskervill e was being transported, what responsibilities did

you have?
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A | was responsible for, again, nmaking sure that the house
was secure. And at that tinme | was talking to Dedre
Baskerville who is WIIliam Baskerville's wfe, and | was
explaining to her the process of the day's events; that her
husband had been pl aced under arrest, that these were serious
charges, and that he nost likely wll not make bail and nost
likely will not be hone.

Q Now you said "Kenmp" woul d not nmake bail ?

A That he would nost |ikely not make bail.

Q M. Baskerville you're referring to?

A Yes.

And | also explained to her at that tinme we were going
to be seizing both of their vehicles and transporting them back
to the FBI office. And | spent sone time discussing this with
her to make sure she understood what was happeni ng.
Q D d you answer any questions she may have had?
A Yes. She was -- yes, | did, yes.
Q D d you gain her perm ssion to take photographs of the
honme, including the photographs that we see in evidence now?
A Yes, we did.
Q Dd Ms. Baskerville nake any statenents with respect to
t he ownership of the noney?
A She told us that --

MR. BERGRIN: Obj ection, your Honor.
A Yes.
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THE COURT: Sust ai ned.
Q Based on that statenent, did you seize the noney?
A Yes.
Q Were there any other itens that were seized during the
course of your tinme at the Baskerville hone?
A Yes.
Q Can you tell the Jury what those are?
A There was a cell phone we sawin plain view as well as two
beepers. Wien we wal ked in the front door they were on a
counter right to the right, and we seized those itens.
Q And did you seize them because you believed they were Ms.
Baskerville's?
A W seized them because we believed themto be WIIiam
Baskerville's cell phone and the beepers that he had been using
during the last drug transaction.
Q Once you gathered up those itens -- I'"'msorry. Ws there a
fifth item a wallet?
A  There was M. Baskerville's wallet, yes.
Q Once you seized those itens, did you prepare a receipt for
havi ng taken those itens?
A Yes, | did.

MR. M N SH: Judge, |I'mshow ng the witness what's
been mar ked Governnent Exhibit 2315. Defense Counsel has a
copy of it.
Q Do you recognize what that is, Agent?
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A This is what we call a property receipt, and it's dated
Novenber 25th, 2003. And what it states that what we are
seizing fromthe residence is one Nokia cell phone, one Nextel
cell phone, a Motorola pager, and $5,328 in U S. currency, and
lastly, a black wallet belonging to WIIliam Baskerville.
Q Okay. And what's the purpose of that docunment?
A The purpose is so that Dedre Baskerville knows the itens
that we have taken from her hone. And she had to sign to
acknow edge that we had taken them and it's a record for us to
show what we seized at the scene.
Q And did Ms. Baskerville, in fact, sign that docunment?
A  She did.

MR. M N SH Judge, |I'd like to nove this docunent
i nto evidence.

THE COURT: Wat nunber sit again?

MR MNSH It's 2315.

THE COURT: GCkay. All right. No objection, it's in
evi dence.

MR. BERGRIN. No objection, Judge. Thank you.

(Governnment Exhibit 2315 is received in evidence.)

MR MNSH In we can publish that to the Jury,
Judge.

THE COURT: Go ahead.
Q Now, | know you said you had a plan about taking the

vehicles. D d you, in fact, actually take M. Baskerville's
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two vehicl es?

A Yes, we did.

Q And with respect to the Monte Carl o, what happened?

A W transported both vehicles back to the FBI office. Wth
respect to the Monte Carlo, we later received a --

THE COURT: Al right. W're going to recess right
now for lunch, okay, and we'll continue where appropriate after
l unch.

Ladi es and gentlenmen, we're going to recess for |unch
until quarter to two. And please don't discuss anything about
the case, and we'll see you back here in about an hour.

Thank you very nuch.

THE DEPUTY CLERK: Please rise for the Jury.

(The Jury |l eaves the courtroom)

THE COURT: Agent, you can step down.

THE WTNESS: Thank you.

(Wtness tenporarily excused.)

THE COURT: \Where are you going next, M. Mnish, in
terns of cars? Wat were you doi ng?

Gve ne a proffer as to how nuch nore you' re doing
with respect to the arrest of Baskerville and everything el se.

MR M N SH  How nmuch nore tine, Judge?

THE COURT: No. | want to know how much nore det ai
and information you're getting into with respect to the

Baskervill e arrest.
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MR. LUSTBERG  Judge, as the Court is aware, your
Honor circul ated a proposed 404(b) instruction. W provided
sone comments, | believe the Governnent has responded to that
as well. And if you like, I can just stand up at the
appropriate tine and ask for that instruction.

THE COURT: Yeah. Well, that's what |'m saying. |

mean, | don't know when you'd want ne to give the instruction.

At sonme point | shoul d.

MR. LUSTBERG | don't think we're at that point yet.

THE COURT: Ckay.

MR. LUSTBERG  Thank you, Judge.
THE COURT: Al right.

THE DEPUTY CLERK: Ckay. Ready?
THE COURT: Yes, we're all set.
THE DEPUTY CLERK: Ckay.

Pl ease rise for the Jury.

(Jury present.)

SHAWN BROKOS, resunes, testifies further as foll ows:

DI RECT EXAM NATO N CONTI NUES
BY MR M NI SH.

THE COURT: Al right. Wl cone.

Pl ease be seat ed.
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Al right. Let's continue, M. Mnish. Thanks.

MR. M N SH: Thank you, Judge.
Q Agent, when we left off we were tal ki ng about the two
vehicle that's you seized. Wth respect to the Monte Carl o,
did you search and find anything that nmay be related to
drug-trafficking in that vehicle?
A Yes, we did.
Q Wuld you tell the Jury what that was?
A W found a hidden trap built into the Monte Carlo.
Q Could you explain to the Jury what a "trap" is?
A Atrap is an after-market device that is not initially in
the car when it's purchased, but you can take it to a nechanic
who can put in a trap sonewhere within the vehicle in order to
conceal itens. And there's various ways to get into the trap,
but usually it's a three or four-step process. For exanple,
you have to turn on the air conditioning, you have to turn on
the wi ndshield wi pers and do one other process and then the
trap wherever it is will open.
Q Was that vehicle ultimtely seized adm nistratively?
A It was not because it was a | eased vehicle, so we actually
had to return it to the | easing conpany.
Q How about the Cadillac; was there anything found in the
Cadillac with respect to drug-trafficking?
A There was not.

Q And what happened to that vehicle?
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A We returned that vehicle to Dedre Baskerville.
Q And why did you return -- why did you return it if you had
observed M. Baskerville driving it during the course of drug
transactions?
A Two reasons: One, our Forfeiture Unit determ ned that
there really was not enough equity in the vehicle, there was
not enough noney that the Baskervilles had already paid on the
vehicle to make it worth our while to seize. W would actually
have to pay a good portion of the |oan back, which could have
been done. But the second reason was we woul d be taking Dedre
Baskerville's sole nmeans of transportation for her and her
children, and we made a decision at that point in tinme sinply
not to do that.
Q And that vehicle was returned to Ms. Baskerville?
A Yes, it was.

MR MN SH  Judge, I'"'mgoing to show the witness a
nunber of exhibits.

THE COURT: Ckay.

MR. M N SH: Defense Counsel has had the opportunity
to review them

Judge, for the record they' ve had the opportunity to
review these itens: They are Governnent Exhibits 2202a; 2202,
2203a; 2203; 2204a; 2204; 2205a; and 2205.
Q Agent, I'mgoing to ask you to review these exhibits and

et me know if you recogni ze what they are.
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A 2202 --
Q Just a yes or no.
A Yes.
Q Reviewall of them please.
A  One-by-one?
Q Just |l ook through the entire stack.
(There is a pause for the wtness.)
A  Ckay.
Q Do you recogni ze what those itens are?
A | do.
Q Could you explain to the Jury what each one is?
A Okay. Exhibit 2202, these are the drugs that we --
Q Just speak --
A Ckay. Are the drugs that we purchased on May 22nd, 2003,

t he crack cocai ne; and then 2202a woul d be t he packagi ng for
those drugs that the drugs initially cane in; 2203 are the
drugs that we purchased on June 19, 2003, the crack cocai ne;
2203 is the packaging that the drugs thenselves cane in; 2204
is the -- oh, there it is -- the drugs that we purchased on
Sept ember 9th, 2003, the crack cocaine; 2204a is the packagi ng
for those drugs purchased on Septenber 9th; 2205 is the crack
cocai ne purchased on Cctober 23rd, 2003; and 2205a is the
packagi ng for drugs purchased on COctober 23rd, 2003.

Q And how are you able to identify all of those objects as

the objects you' ve testified themto be? |Is there any stanps

WALTER J. PERELLI, OFFI Cl AL COURT REPORTER, NEWARK, NJ

221 J-07334



Case 3:13-cv-05881-PGS DocumBnbKk®4 -Fithor @05 9M Pageh225 of 673 PagelD: 12788

© 00 N o g b~ w N PP

N DN DD DN MM DN P PP PR,k
g A W N P O © 00 N o o W N +—, O

or signatures or anything along those |ines?
A M nane is on them there's a FBlI evidence stanp with ny
name on them and the date that we seized them

MR. M N SH Judge, at this tinme I'd like to nove al
of those into --

MR. BERGRIN. No objection, Judge.

THE COURT: They're all in evidence.

(Governnent Exhi bits 2202a; 2202; 2203a; 2203; 2204a;
2204; 2205a; and 2205 are received in evidence.)

MR. M N SH: Thank you.

And, Judge, | think this is the appropriate tine to
read the second stipul ation.

THE COURT: CGo ahead, sure.

MR MNSH It's Stipulation Nunber 2, Governnent
Exhi bit 6001 one:

(Reading) It is hereby stipulated and agreed by and
between the United States of Anerica, Paul J. Fishman, United
States Attorney, Steven G Sanders, Assistant United States
Attorney and Defendant Paul Bergrin, that if called to testify,
Brian O Rourke a qualified forensic chem st at the Drug
Enf or cenent Adm nistration Laboratory in New York City would
testify as follows: He exam ned Governnent Exhibit 2202 and
concluded to a reasonabl e degree of scientific certainty that
t he item exam ned cont ai ned cocai ne base, also known as crack

cocai ne, the net weight of which was 26.7 grans;
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He exam ned Governnment Exhibit 2203 and concluded to a
reasonabl e degree of scientific certainty that the item
exam ned cont ai ned cocai ne base, al so known as crack cocai ne,
the net weight of which was 45.4 grans;

He exam ned Governnment Exhibit 2204 and concluded to a
reasonabl e degree of scientific certainty that the item
exam ned cont ai ned cocai ne base, al so known as crack cocai ne,
the net weight of which was 21.2 grans;

He exam ned Governnment Exhibit 2205 and concluded to a
reasonabl e degree of scientific certainty the item exam ned
cont ai ned cocai ne base, also known as crack cocai ne, the net
wei ght of which was 24 grans.

And they're executed by M. Sanders on behalf of the
Governnment and M. Bergrin on behalf of hinself.

THE COURT: Ckay.

Q Okay. Now, Agent, did there cone a time when you did get
back to the FBI the norning M. Baskerville was arrested?

A Yes.

Q Okay. And what did you do? Were did you find M.
Baskervill e when you got there?

A M. Baskerville had been placed in our arrest roomin our
FBI Newark office building.

Q \Wat does the arrest room |l ook |ike?

A It's arelatively small roomw th no wi ndows ot her than a

small wi ndow in the door.
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Q Table, chairs?

A Table, a chair. Table and chairs, yes.

Q And had anybody spoken to himprior to your arrival?

A Nobody had spoken to him

Q Had he been in that room since he arrived?

A Yes, he had.

Q D dyou go into that roomand speak with hinf

A 1 did.

Q And, tell the Jury what you said.

A Wat | explained to himwas, again, | had a copy of the

Arrest Warrant with nme and | explained to himthat he was under
arrest for federal drug charges and that he is facing a
substantial anmount of tinme in jail; that we had an undercover
agent who had nade several drug purchases off of himand that
the Federal system-- | explained to himthat the Federal
systemis different than the State system and in the Federal
system what you get sentenced to is generally your sentence.
There is no parole. And that he is | ooking, again, at a
significant anmount of tinme in jail, and that he shoul d think
about -- take sonme time and think about this. And --

Q You said there was an undercover. Wy did you tell him
there was an undercover and not a confidential informant?

A | was trying to protect the identity of Kenb and again
using an informant, so | just said that it was an undercover so

he woul d think that it nmay have been an undercover detective
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maki ng the buys off of him

Q D dyou explain to himhis options with respect to how he

woul d handl e hinself while at the FBI?

A | did. | told himthat he could cooperate with us and get
on board with us, and in doing so he would receive sone sort of
consideration when it canme tine for sentencing because of his

cooperations and his efforts. And then the alternative would

be that he doesn't cooperate and he faces a substantial anount
of tinme.

Q GCkay. Dd M. Baskerville indicate to you that he

under st ood what you were explaining to hinf

A Yes, he did.

Q And did you give himtine to thing about that?

A 1 did.

Q So did you | eave the roon?

A | left the room

Q And how long do you think you were gone for?

A | was gone for approximately 45 mnutes or. Half hour, 45
m nut es.

Q And did you go back in to see M. Baskerville after that?
A 1 did.

Q Could you explain to the Jury what you said to M.
Baskervill e when you got there?

A | asked himif he had had sufficient tinme to think and if

he had an idea of what he'd |ike to do going forward.
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Did he indicate whether he did or not?
Yes, he did.
What did M. Baskerville tell you?

> O » O

He said that he is interested in tal king but has concerns
about tal king because he would inplicate other famly nenbers,
and that he would feel nore confortable talking in the presence
of an attorney -- his attorney.
Q And did you say whether or not that was acceptable?
A Absolutely. | said, if you're interested in cooperating,
we can -- if we can get a hold of your attorney, we can set up
a neeting I'll sure this afternoon where you can cone into
the -- into the United States Attorney's Ofice and sit down
wi th your attorney and we can tal k about your cooperation.
Q But just soit's clear, Agent, he had not actually waived
any of his rights at this point?
A No, he had not.
Q D d you have himfill out or did you go over filling out a
formwith himat this point?
A At this stage | sat down and | went through our Advice of
Rights formw th him

MR. M N SH: Judge, |I'mshow ng the witness what's
been mar ked Governnent Exhibit 2314, which Defense Counsel has
a copy of.
Q Do you recogni ze what that is?
A This is our formFD 395, called an Advice of Rights form

WALTER J. PERELLI, OFFI Cl AL COURT REPORTER, NEWARK, NJ

226 J-07339



Case 3:13-cv-05881-PGS DocumBnbk®4 -Fikbidr @/05£9M ageh230 of 673 PagelD: 12833

© 00 N o g b~ w N PP

N DN DD DN MM DN P PP PR,k
g A W N P O © 00 N o o W N +—, O

Q And is that the formyou filled out with M. Baskerville?
A Yes, it is.
MR. M N SH: Judge, at this tine 1'd like to nove that
i nto evidence.
THE COURT: Al right. Wthout objection, it's in
evi dence.
MR. BERGRIN. There's no objection, Judge, whatsoever.
MR MNSH W'Il publish that to the Jury.
THE COURT: 23147?
MR M N SH  Yes, Judge, 2314.
(Governnment Exhibit 2314 is received in evidence.)
Q Now, explain to the Jury the process of going over an

Advi ce of Rights that you handed M. Baskerville.

A | sat down with WIliam Baskerville and | explained to him
what the formwas. | then read through the formwth him
line-by-line. After each line | read, | asked himto also read

it to nme so | knew that he was understanding it, and | also
asked himto initial next to each line again to nmake sure he
under st ood.
Q And did he do so?
A He did. Those are his initials next to each |ine.

MR MNSH Now, if you could scan down a little bit
on the page.
Q Now, there's an area at the bottomwhere it says "Wiver of

Rights.” Could you explain to the Jury what that section is?
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A That section is if he chooses to waive his rights, neaning
that he will talk to us wi thout counsel present and tell us
about his crimnal activity.
Q And did M. Baskerville sign that section?
A He did not. He did not choose to waive his rights.
Q And there's witing at the bottom |If you could explain --
it's signed WIliam Baskerville. Could you explain that to the
Jury?
A  Even though he was not waiving his rights |I asked himto
sign the formnerely to acknow edge that he understood his
rights. So at the bottom | had asked himto wite: "At this
time | wsh not to waive ny right," signed by WIlIliam
Baskerville.
Q D d you have -- after this formwas conpleted, did you have
a discussion with M. Baskerville about contacting his
attorney?
A Yes, we did.
Q And did he tell you who his attorney was?
A Yes, he did.
Q And just yes or no, Agent: Had you ever heard -- well, who
did he tell you it was?

Paul Bergrin.

A
Q Had you heard of M. Paul Bergrin before?
A Yes.

Q

Did you explain to himthe process to make a call to M.
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Bergrin?

A There's a phone in the arrest roomthat | let himuse to
make tel ephone calls.

Q Okay. And did he nmake that call?

A Yes, he did.

Q How was he able to make that call?

A He first called his wife to get the tel ephone nunber, and
then he called M. Bergrin.

Q And did he get M. Bergrin on that call?

A He did not. | believe he then had to get a cell phone
nunber for M. Bergrin and he contacted himon his cell phone.
Q And did there cone a tinme when he did connect fromthe FB

with M. Bergrin?

A Yes.

Q And how do you know that?

A | heard himon the phone saying "H, Paul."

Q And what did you do when you heard himsay, "H, Paul"?
A M partner and | stepped out of the roomto give him

privacy.

Q And why would you do that?

A Because this is his attorney, he has that right to privacy.
Q Al right. D d you conme -- excuse ne -- did there cone a
ti me when you canme back into the roomafter the phone call was
conpl et ed?

A Yes.
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Q D d you ask M. Baskerville what he had deci ded about
cooperati ng?
A He said that he is not interested -- he spoke to his
attorney and he is not interested in cooperating.
Q D d he say anything specifically about what M. Bergrin
said to hinf
A To not cooperate, to keep his nouth shut and not cooperate.
Q So did you continue to question hinf
A No, that was it. W' re done questioning him
Q Okay. Wiat's the next step in the process? |Is he
processed, fingerprinted, photographed?
A | msspoke. W hadn't questioned himregarding -- there
hadn't been any questi oni ng.
Q I'msorry, it was an unartful question.

Did you question himafter he said he did not want to
cooper at e?
A No, we did not. W processed him
Q Okay. After you processed him-- and that's photographing,
printing, identification stuff?
A Yes.
Q -- after that happens, where do you take M. Baskerville?
A W transport himto the United States Marshal s Servi ce,
which is here in Newark, and he is taken to a cell block there,
a hol ding cell.

Q And what's the purpose of bringing himto the Marshal's
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| ock-up?

A The Marshals al so have to process himthe sane way we do,
and then he is held in a holding cell until his initial
appearance in front of the nmagistrate.

Q Okay. And the initial appearance is going to be his first
court appearance based on that Conpl aint?

A Yes, it is.

Q Do you have to stay with the prisoner -- well, did you
actually bring M. Baskerville to this building that norning?
A Yes, | did.

Q@ And when you were here did you have to stay with M.
Baskerville in the buil ding?

A | did not.

Q Okay. So you handed the prisoner off to the Marshal s?

A W turned custody over -- custody of M. Baskerville is
turned over to the United States Marshals.

Q D dthe Marshals indicate to you when you had to be back?
A Yes. They asked us to be back 15 m nutes before his
initial appearance so that we could help escort -- we could
hel p the Marshals escort M. Baskerville to the judge's
courtroomfor his initial appearance.

Q Okay. Do you recall about what tine that initial

appear ance was?

A | believe it was -- that it was scheduled for 2 o'cl ock.

Q D dthere cone a tine when you did cone back to the
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Marshal 's office?

Yes.

And was it around that tinme, before 2 o'clock?
It was before 2 o' clock, yes.

Did you see M. Baskerville when you returned?
Yes, | did.

And did you see himtal king to anybody?

Yes.

Ckay. Wo was he tal king to?

Paul Bergrin.

And where are they speaki ng?

They are in a holding cell in the Marshal Service.

So you wal ked by it?

> O » O » O » O >» O >» O »

| wal ked by it on the way to the waiting roomwhere we are
instructed to wait before going to court. There are several
hol ding cells with windows in the door, and | observed M.
Baskerville in one of the roonms with M. Bergrin.

Q Now, how long do you think you wait until you get called
for court with the Marshals, if you know?

A A half hour or so, 45 m nutes.

Q So does there cone a tine when you get the call about the
judge is ready for the prisoners?

A Yes.

Q And explain to the Jury that process. Are you involved in

t hat ?
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A W do. W help escort -- we hel ped escort M. Baskerville
to court. So we take himunderneath the building, we walk with
hi m and the ot her people who were appearing in front of the

j udge, and we escort themto the judge's chanbers.

Judge' s chanbers or judge's courtroonf

"msorry. Judge's courtroom not chanbers.

Did you on your way out, did you see M. Bergrin?

No, | did not.

So he left sone tine while you were in the waiting roonf

> O >» O » O

Yes.
Did you eventually bring M. Baskerville to a courtroom
across the street or in this building?

Across the street.

Q D dyou do that?
A Yes, we did; yes, | did.
Q Now, once you arrived, what did you do?
A  Wen | arrived | had a seat in the courtroom
Did you get the opportunity to observe M. Bergrin that
day?
A | did. At sone point M. Bergrin cane in to the courtroom

Q@ And what did you observe him do?

A He wal ked in and greeted several people. | believe he
talked to the court clerk or deputy clerk, and then he wal ked
back out.

Q Once the proceedings started, how many individuals were in
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the -- I'"'msorry -- making initial appearances that day?

A | believe three.

Q Was M. Baskerville first or second?

A He was third.

Q Okay. So did you sit through those other two proceedi ngs?
A Yes, | did.

And just so the Jury is clear, was one of those two

i ndi vidual s Richard Hosten, the other man that had been
arrested?
A Yes, it was.
Q D d you observe M. Bergrin conme back into the courtroom
prior to M. Baskerville being called for his initial
appear ance?
A Yes.
Q And did M. Baskerville -- excuse nme -- did M. Bergrin, in
fact, make an appearance on behalf of M. Baskerville at the
initial appearance?
A Yes, he did.
Q During the course of the initial appearance, did the
Assistant United States Attorney explain the penalties that
W liam Baskerville faced based on the charge in the Conplaint?
A Yes, he did.

MR. M N SH: Judge, at this tine I'd like to nove into
Evi dence 2217. It's a certified copy of the transcript which

Def ense Counsel has been provided wth.
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THE COURT: Okay. 2217.
MR. BERGRIN. | have no objection, Judge.
(Governnment Exhibit 2217 is received in evidence.)
THE COURT: Al right.
MR MNSH As it's in evidence, Judge. | would just
like the Agent to read a couple of sentences fromit.
THE COURT: Ckay. 2317 is in evidence.
MR MNSH In we could publish page 2 and those
hi ghl i ght ed areas.
Q So the Jury is clear, Agent, who was the AUSA at that
initial appearance for the Governnment?
A John Gay.
MR MN SH  For the record, Judge, we're on page 3,
line 3, the first full -- starting wwth the first ful
sent ence.
Q Wio is speaking?
If we go back to page 2, it's on |line 24.
A That's John Gay speaking to the Judge.
Q Then flipping forward to page 3, line 3, can you read that
hi ghl i ght ed sent ence?
A (Reading) The maxi mum penalty for this charge is 40 years
and a $2 mllion fine.
Q Further down, Agent, do you see M. Gay speaki ng again
starting at line 7?

A Yes.
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Q Beginning at line 11, starting with that first full
sentence, could you read for the Jury the highlighted section?
A (Reading) He is facing a 5 year m ni num based on the
charges. However, | would note, your Honor, that by ny
calculation he is a career offender, which would place himat a
Level 37 for this charge given the nature of the case, also the
fact that he's failed to appear when ordered to on prior cases.
Q That's fine. Thank you.

So when this information was being stated by M. Gay,

you heard this at the tinme?

A Yes, | did.

Q And M. Baskerville was present?
A  Yes, he was.

Q And M. Bergrin was present?

A Yes.

Was a second hearing scheduled after this hearing with
respect to M. Baskerville's bail notion?
A Yes, there was a detention hearing that was set for severa
days later, | believe on Decenber 4th.
Q And so the Jury is clear, is a detention hearing when a
bail argunment will be nmade?
A Yes.
Q So at the end of this proceeding did you observe M.
Bergrin do anyt hi ng?

A | observed M. Bergrin walk out of the courtroom and I
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wal ked out shortly thereafter, and when | wal ked out of the
courtroom| observed M. Bergrin on his cellular tel ephone
tal king to soneone.

Q Could you hear what he said?

A No, | could not.

Q Based on having a detention hearing, was there a charging
decision that you discussed wwith M. Gay?

A | -- 1 talked to M. Gay about the fact that we were going
to now indict WIIliam Baskerville for the drug charges.

Q And were the charges against M. Baskerville, in fact,
presented to a grand jury?

Yes, they were presented to a grand jury.

And was a true bill indictnent voted by the grand jury?
Yes, there was.

Do you recall what day that was?

| do not recall

It was after the 11/25 --

Yes.

-- appearance, the initial appearance you' ve di scussed?

> O » O » O » O »

Yes.

Okay. Was it prior to the detention hearing that we're
going to di scuss?

A Yes.

Q Now, do you recall what day the detention hearing was?

A | believe it was Decenber 5th.
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MR. M N SH Judge, I'mgoing to nove in the sane --

it's another certified transcript dated -- Exhibit Nunber 2218
and ask that that be noved into evidence and be allowed to
refresh the agent's nenory.

THE COURT: Ckay. 2218. (Go ahead.

(Governnment Exhibit 2218 is received in evidence.)
Agent, have you reviewed that exhibit?
Yes, | have.

Does that refresh your nenory as to what --

> O >» O

The detention hearing was hel d on Decenber 4th, 2003, not
Decenber 5th as | just stated.

Q Now, just to turn back to the indictnent process. Was the
indictnent limted in scope the way the conplaint was as far as
evi dence that was presented?

A No, what we did with the grand jury is we presented all the
evidence we had in the case. So every single drug buy that we
did, in addition to all the other evidence we had gathered in
the case, we presented that to the Federal G and Jury.

Q D d you attend the detention hearing?

A 1 did.

Q And who was the AUSA representing the Governnment at that
heari ng?

A John Gay.

Q And was M. Baskerville present?

A Yes, he was.
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Q And who represented M. Baskerville?
A M. Bergrin.
Q Didthere cone a tine during the course of that hearing

that, again, M. Gay discussed the penalties that the defendant

faced?

A Yes.

Q Agent, I'mgoing to direct your attention to line 3 -- |I'm
sorry -- page 3, line 9 starting wth "the defendant.” Can you

read the bal ance of that paragraph?

A (Reading) The defendant is facing a life sentence and a $4
mllion fine.

Q And who was naking that statenment?

A M. Gy.

Q Now, why did the penalty change fromwhat it was in the
complaint fromthe initial appearance?

A Wat we had initially charged in the conplaint was a 5 to
40 count based on the drugs. This now after we presented al
the evidence to the grand jury, it changed to a 10 to life
penal ty.

Q Okay. And you're using terns of years. That's --

A Oh.

Q -- just so the Jury is clear, is it the amount of drugs
that changes the penalty, |ike the weight of drugs?

A Yes.

Q Okay. So nore drugs --
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A Harsher penalty.
Q Harsher penalty.

And this charge now in the Indictnent was nore harsh
or less harsh than in the conplaint?
A This was nore harsh
Q Then if you skip down to line 12, would you read the
hi ghl i ghted area?
A (Reading) He is considered a career offender.
Q And then finally, skipping down to |line 14, the highlighted
ar ea.
A (Reading) That would nmake hima Level 37, and he woul d be
| ooki ng at a sentence between 360 nonths and life if convicted
of that charge.
Q And again, was M. Baskerville there during the course of
this explanation of these penalties?
A  Yes, he was.
Q And M. Bergrin?
A Yes.
Q And was the Defendant WIIliam Baskerville ultimately | et
out on bail or no?
A No, he was detai ned.
Q Now, Agent, wthout saying what: After the court process
started with M. Baskerville, did you receive information that
caused you concern for Keno's safety?

A Yes, we did.
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Q Based on that information you received, what did you do?
A W immedi ately picked up Keno from his residence and pl aced
himin a secure | ocation.

Q Okay. Wat do you nean by "secure location"? |Is that a
speci al FBI pl ace?

It's a hotel that we use.

And how I ong did he stay there?

Appr oxi mat el y one week.

Did you personally believe this was a legitimate threat?
Yes, | did, absolutely.

How about M. MCray, how seriously did he take it?
Initially, not that seriously.

Did you explain his safety options?

Yes, | did.

And what were the options you expl ained to hinf

> o0 » O » O » O >» O »

We explained to himthat he could -- we could apply, make
an application for himto the Wtness Security Program and get
himinto that program or we could give himnoney to rel ocate
so that he and his famly nenbers could relocate to a
conpletely different renote area.

Q Now, the Wtness Security Programis comonly referred to
as "w tness protection"?

A Yes, it is.

Q So that's when you nove and change your name?

A Yes.
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Q And the relocation, can you explain that to the Jury?

A Wen we relocate people, we give thema |unp sum of noney
and they are given that noney and they use it for their noving
expenses, and it's enough for themto get their feet on the
ground so they can establish thenselves in a new | ocati on.

Q Dd M. MCay at this point initially -- we're still in
2003 -- want to take advantage of either of those options?

A No, he did not.

Q And where did he want to live?

A He said that he would be safe going to a distant relative's

house.
Q Okay. And who was that distant rel ative?
A H's stepfather, Johnny Davis.
Q And how distant did M. Davis |ive?
A At that time he was living in East O ange.

And why would that distance in M. MCray's mnd keep him
saf e?

MR. BERGRIN. (Objection as to what's in his mnd,

Judge.

THE COURT: Yeah, sustai ned.
Q MWis it explained to you why -- just yes or no -- M. MCray
bel i eved he was safe in East Orange?
A Yes.
Q Was the majority of the people involved with WIlIliam

Baskervil |l e Newar k- based?
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Yes.
And I rvi ngt on-based?
Yes.

And did M. MCray, in fact, go and live with M. Davis?

> O » O »

Yes, he did.
Now, starting into the follow ng year, in 2004, January and
February, where did M. MCray |ive?
A He ended up noving in with his girlfriend back to Newark in
a housing conplex referred to as Bradley Court.
Q@ And where is Bradley Court |ocated?
A On North Munn Avenue in --
Q Wiat city?
A I n NewarKk.
And where woul d South Orange Avenue be in relation to
Bradl ey Court?
A It's right off of the housing conplex, it's very close to
it.
Q Dd M. MCray indicate whether or not he felt safe in that
| ocation?
A Yes, he did.
Q ©Ddthere cone -- did M. MCray relate an incident to you
that changed his mnd with respect to his safety?
A Yes.
Q Wuld you tell the Jury what he told you?
THE COURT: Well, is there an objection to that?
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MR. BERGRIN: (Objection, of course, Judge.

MR MNSH Can we be heard? | don't think it's
sonet hing the Jury --

THE COURT: Yeah, let ne hear you.

(At the sidebar.)

THE COURT: \What is she going to say, M. M nish?

MR. M N SH That at sone point M. MCray is wal king
his dog, Rakeem Baskerville sees him then M. MCray gets
scared and he runs away.

THE COURT: Go ahead.

MR. BERGRIN: Judge, | have no objection to that.

THE COURT: You have no objection?

MR. BERGRIN:  No.

THE COURT: Gkay. | didn't know where she was goi ng.

MR M N SH  How woul d you know?

MR. BERGRIN: Judge, | have no objection to that.

(I'n open court.)

THE COURT: 1'Il allow the question. Go ahead, M.
M ni sh.

MR. M N SH: Thank you, Judge.

Q Agent, could you please tell the Jury what M. MCray
related to you about an incident that occurred in that January,
February tine?

A He was wal king al ong South Orange Avenue and he noticed a

burgundy Inpala pull up next to him drive past him put on the
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brake lights, back up, and the individual in that car stared

hi m down, and he ran.

Q D d he recognize the individual in that vehicle?

A Yes.

Q W was that individual?

A Rakeem Baskerville.

Q D d he get away as he was running, or was there a further

i nci dent ?

A No, he ran away.

Q M. MCray, you had indicated earlier, wasn't taking the
threats that seriously that you had explained to himthe safety
issues. Did this change his m nd?

A Yes.

Q DdM. MCray nmake a request of you with respect to his
change of heart?

A Yes. At this stage he asked to be rel ocated.

Q And did you begin that process?

A Yes, | did.

Q So the Jury understands, what's involved in the FB
starting a relocation process?

A What we typically have to do is get a cost estimate. So if
Kenmb is going to relocate to a certain area, he has to tell ne
how nmuch the rent is going to be. And we're able to cover two
nonths rent, security deposit, utilities and per diemfood. So

there is a formula that goes into the dollar amunt. So | have
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to fill out paperwork supporting the request, pass it on to ny
supervisor and ultimtely up the chain until it's approved. So
it takes several days.
Q And this is as opposed to the i medi ate nove to the hotel ?
A Yes.
Q Was there another possibility which had been di scussed with
respect to nmaki ng Keno safe?
A Yes. W had also tal ked about possibly arresting him
Q And I'd like to now tal k about that subject.

Did there cone a time when you | earned that Keno had
lied to you?
A Yes.
Q D d could you explain to the Jury how you determ ned that?
A Kenp had been doing another drug investigation for us
unrelated to the WIIliam Baskerville investigation, and he had
made it seem as though two individuals were engaged in a
conspiracy when they really weren't. So what happened was,
after we arrested these two individuals and they cooperated and
t hey both deni ed know edge of one another, we realized that
Keno had |lied to us about them being involved in the
conspiracy, so we questioned Keno. And He admtted to us that
he had lied and fabricated that evidence, that they were not
involved in a conspiracy.
Q GCkay. So what is the true story?

A The true story is that he owed one of the individuals

WALTER J. PERELLI, OFFI Cl AL COURT REPORTER, NEWARK, NJ

246 J-07359



Case 3:13-cv-05881-PGS DocumBnbk®4 -Filbidr @05 9M Pageh250 of 673 PagelD: 130323

© 00 N o g b~ w N PP

N DN DD DN MM DN P PP PR,k
g A W N P O © 00 N o o W N +—, O

noney, so he nmade it sound as if individual nunber one, who's
nanme i s Tyrone Cox, was charging hima courier fee to take him
to his supplier of $150. In reality -- and we provi ded Keno

wi th that noney to make that paynment to Tyrone Cox. The
reality was Keno just owed Tyrone Cox the noney.

Q And ultimately he gave a statenent admtting all of that?

A Yes.
Q Signed it?
A We took a handwitten statement from hi mand he cane cl ean.

Now, based on M. McCray |lying about that, what did the FB
do or what did you do with respect to his status as a
confidential informant?
A | closed himout as a confidential informant, which neans
he's no | onger operable, nmeaning we no |onger can use him and
cl osed himout for cause, neaning if any other agent tried to
use himthey would see he lied to us and there were issues in
using himas an informnt.
Q Now, was the FBI responsible for his safety or no?
A Yes, we're still responsible for his safety. Even though
he's closed as an informant, we are still responsible for
protecting himand keepi ng himsafe.
Q And why is that?
A  Because he has still done work for us and there are --
wel |, because it's the right thing to do. He had done

substantial anount of work for us and we were still responsible

WALTER J. PERELLI, OFFI Cl AL COURT REPORTER, NEWARK, NJ

247 J-07360



Case 3:13-cv-05881-PGS DocumBnbok®4 -Fikbidr@/05/9M rageh251 of 673 PagelD: 13024

© 00 N o g b~ w N PP

N DN DD DN MM DN P PP PR,k
g A W N P O © 00 N o o W N +—, O

for his safety.
Was he still getting paid after he had gotten cl osed down?
No.

So the rent and noney was stopped?

> O >» O

Yes, he was on his own.
WAs there any concern about this affecting future
prosecutions?

THE COURT: Well --

MR. BERGRIN. | have to object to that question,
Judge.

THE COURT: The question | don't think is appropriate,
M. Mnish. Rephrase it or go into another area.

MR M N SH  Okay.

THE COURT: That's not her expertise.

MR MNSH That's fine.
Q Wth respect to M. Cox who you said was one of the
i ndi viduals, did he, in fact, sell cocaine to M. MCray?
A Yes, he did.
Q And wth respect to the other individual, what was his
name?
A R chard Hosten
Did he, in fact, sell cocaine or sell drugs to M. MCray?
Yes, he did.

So they were both guilty of their individual crinmes?

> O » O

Yes.
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Q As far as other people who had not cooperated or signed a
pl ea agreenent or indicated that they were going to cooperate,
were there any other individuals -- just yes or no -- that Kenp
had cooperated agai nst that had not done one of those two

t hi ngs?

MR. BERGRIN: Obj ection, your Honor.

THE COURT: Just a nonent.

"Il see you at sidebar, M. Mnish.

(At the sidebar.)

THE COURT: |I'msorry, | just don't know.

MR. M N SH | apologize and | recognize it was an
inarticul ate question.

THE COURT: \Were are you going with these two ot her
i ndi vi dual s?

MR MNSH It's just to sort of ultimately elimnate
peopl e that we were concerned about being involved with
anything after Keno had nmade this m stake and |ied. The sinple
answer is going to be -- and | should have included M.
Baskerville in the question -- but the sinple answer is that
there's two other individuals: There's Horatio Joines, and |
can't think of the other person's nane, it's at ny desk -- and
there were other cooperators who had made cases agai nst them
So it wasn't of nuch -- it wasn't a big deal, it was nmuch to do
about nothing with respect to --

THE COURT: Let nme see.

WALTER J. PERELLI, OFFI Cl AL COURT REPORTER, NEWARK, NJ

249 J-07362



Case 3:13-cv-05881-PGS DocumBnbok®4 -Filbidr @05/ 9M Pagh253 of 673 PagelD: 130835

© 00 N o g b~ w N PP

N DN DD DN MM DN P PP PR,k
g A W N P O © 00 N o o W N +—, O

(I'n open court.)
BY MR M NI SH:
Q Agent, prior to March 7, 2004, of the various individuals
that M. MCray had cooperated against -- setting aside M.
Baskerville -- how many individuals had not either pled guilty
or had signed a plea agreenent?
A They had all either pled guilty or signed a plea agreenent.
The nunber though are you asking ne?
Q No -- well, how many did not | guess. So, zero?
A Zero.

THE COURT: How many were there total ?

THE W TNESS: Approximately 15.

THE COURT: Ckay.

MR. M N SH: Judge, I'mgoing to nove into a new ar ea.
"' mnot sure --

THE COURT: No, go ahead, it's only been an hour. So

proceed.

Q I'mgoing to direct your attention, Agent, to March 2nd
2004.

A Yes.

Q Were you working on that day?

A Yes, | was.

Q Do you recall what day of the week it was?

A It was a Tuesday.

Q And where were you in the early afternoon, m d-afternoon on

WALTER J. PERELLI, OFFI Cl AL COURT REPORTER, NEWARK, NJ
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t hat day?

A | was in the squad area at the FBlI building in Newark. |
was in ny squad area.

Q D d anything come over the radio that norning -- or that
afternoon? Excuse ne.

A We had heard on the radio that there had been a hom cide on
Sout h Orange Avenue in the area of 18th or 19th Street, and we
heard energency personnel responding to the scene.

Q Okay. Now when you say you heard it, how were you able to
hear that?

A We all have hand-held radi os on our desk, and with those
radios we're able to nonitor |ocal police traffic, and we do
that to get an idea of what was going on with either the Newark
Police Departnent or Irvington Police Departnent. So on that
particular day we had heard it come across the radio that there
had been a hom cide in NewarKk.

Q D d you get contacted by anyone after that radio
transm ssi on?

A Yes, | did.

Q Explain to the Jury what happened.

A | had been paged overhead nunmerous tinmes by our command
center, and they -- | called to the command center and they
asked ne to conme up. And what had happened is, they had
received a series of phone calls froma woman identifying

hersel f as Del phine | ooking for nme in -- she was very pani cked
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and distraught. They weren't sure --
Q D d you know who Del phine was that at that tine?
A Kenp's nother, yes.
Q D dyou get -- did you actually speak wi th Del phi ne?
A Yes. She called again while | was in the conmand center
and | spoke to her on the phone.
Q D d she tell you anythi ng about Kenon?
MR. BERGRIN. (bjection, Judge.
THE COURT: Sust ai ned.
MR MNSH | wasn't asking for what she said, Judge.
Just did she or didn't she.
THE COURT: Al right. Then I'lIl allowit.
Yes or no.
A Yes.
Q Based on that information, did you associ ate what Del phine
told you with what you heard on the radio?
A Yes.
Q And how did you react?
A | called one of the Newark Police task force officers who
wor ks on our squad to verify that the hom ci de had been -- that
Keno had, in fact, been nurdered.
Q And were you able to verify that?
A Yes, | was.
Q D dyou stay at the FBI after you verified that or did you

| eave?
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A | left.

Q And where did you go?

A | along wth several nenbers of ny squad went out to the
scene of the nurder.

Q And where was the scene of the nurder?

A The intersection of South Orange Avenue and 19th Street.
Q D d you speak with anybody fromthe Newark Police

Depart ment ?

A | did. | spoke to the detective who had been assigned to
wor k the hom ci de.

Q And who was that detective?

A Detective Rashid Sabur.

Q D d you tell himanything about what you knew about the
victimin this hom cide?

A | explained to Detective Sabur that Kenbo McCray was an

i nformant of ours.

Q And why did you tell himthat?

A Because | believed that he had been killed as a result of
hi m bei ng an i nformant.

Q D d you agree to help Detective Sabur?

A Yes, | did.

Q \Wiose investigation is this hom cide?

A This is a Newark Police Departnent hom cide investigation
along with Essex County.

Q Wien you say Essex County, you nmean the prosecutor's
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of fice?

A The prosecutor's office, yes.

Q And why isn't it a FBlI investigation?

A W typically do not investigate mnurders.

Q But you had a vested interest, the FBI had a vested

interest --

MR. BERGRIN: Objection. | ask he refrane the
guesti on.

THE COURT: | didn't hear the whole question. Let ne
hear the whole question and then I'l| see.

Go ahead, M. M nish.
Q | understand a regular hom cide, but the FBI, since this is
a Cl, has a vested interest. Wy isn't this a case that you
i nvesti gat ed?
A Newark would investigate it, they would handl e the case and
we were nmerely in a position to assist themup until point that
we coul d prove that --

THE COURT: Sustained: That's all. There's
not hi ng. . .
Q D d you offer assistance to the Newark PD and the Essex
County Prosecutor's Ofice?
A Yes, we worked with them
Q D dthere cone a tinme when you spoke with Johnny Davis?
A Yes.
Q And remnd the Jury who Johnny Davis is.
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A Johnny Davis is Kenp's stepfather.
Q And did you speak wwth himin person or on the phone?
A | met himin person after | left the seen, I then went to
Johnny Davis' honme and | spoke to himin person.
Q And what was his reaction during his discussion with you?
MR. BERGRIN. (bjection, Judge.
MR MNSH It's not hearsay, it's not being offered
for truth of the matter asserted.
THE COURT: Wait.
Try to be nore specific with the question, M. Mnish.
MR MN SH Okay.
Q Agent, did you speak with M. Davis?
A Yes, | did.
Ckay. What did M. Davis tell you?
MR. BERGRIN. (bjection, Judge.
THE COURT: Well, the objectionis -- within the

paranmeters that | allowed it in, M. Mnish, | trust that this
will be comng in. Correct?
MR. LUSTBERG | don't think the Court has ruled on

t he Johnny Davis statenents.

THE COURT: 1'Il here you at sidebar.

(At the sidebar.)

THE COURT: Are you getting into Davis' statenents
now?

MR MN SH Judge, this is nmerely -- and | apol ogi ze
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if it wasn't clear -- but this is nerely himsaying, "I blame
the FBI."

THE COURT: \Wat ?

MR MNSH | blane the FBI, it's your fault, and he
was upset.

THE COURT: Well, that's not -- how does that cone in
under a hearsay exception?

MR MNSH It's not hearsay, Judge, it's not being
offered for the truth of the matter asserted, it's just his
reaction and goes to what the Agent did. It's not even
particularly damming to M. Bergrin one way or the other.

MR BERGRIN. 1'lIl withdraw the objection if that's
all he's going to testify to. | have no problemw th that.

MR MN SH Just part of the story.

THE COURT: | thought you were getting into the other
one | hadn't rul ed on.

MR. BERGRIN. No objection, Judge.

(I'n open court.)

THE COURT: Ckay. Go ahead, M. Mnish. Repeat the
guestion again, please.

MR. M N SH: Thank you, Judge.

BY MR M NI SH:
Q Agent, what did M. Davis say to you?
A He accused ne of being responsible for Keno's death because

Kenmb was an informant for us and | did not protect him
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Q And was he very upset or indifferent?

A He was extrenely irate.

Q Utimtely, Agent, do you have a neeting with other nenbers
of | aw enforcenent about -- excuse nme -- about Keno's nurder?
A Yes.

Q And which groups are present at that neeting?

A W have nenbers of Newark Police Departnment, the Essex
County Prosecutor's Ofice, and nenbers of the Drug Enforcenent
Adm ni stration present at that neeting.

Q And during the course of that neeting, did the FBI provide
a list of potential subjects -- suspects -- excuse ne -- to the
peopl e attendi ng the neeting?

A Yes, | did.

Q And do you recall who was on that |ist of potential
suspects?

A Yes, | do.

Q Wuld you tell the Court, or tell the Jury?

A Rakeem Baskerville, Hakeem Curry, Malik Lattinore, Janal
Baskerville, and | believe that was mainly it.

Q And again, just yes or no: Ws that because of their
association wwth WIliam Baskerville's drug transactions or
drug-trafficking business?

A Yes.

Q Now, did you offer assistance with respect to the ongoing

i nvestigation?
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A Yes, we did.

Q If you could explain to the Jury -- now the drug
investigation is over and we're noving into a nurder

i nvestigation -- can you explain to the Jury the differences
bet ween the two?

A Well, a drug investigation is proactive, we pro-actively
have an i nformant who's going out and doing under -- well,
controll ed purchases of narcotics. So it's happening realtine,
we' re buil ding our evidence realtine.

A hom cide investigation is historical. The nurder
has happened and we have to work backwards; what eyew t nesses
do we have, what happened at the scene? So we're gathering al
our information historically. 1It's a very different type of
i nvestigation.

Q@ Now, the videotaping of a crime |like the various drug
transactions, are you able to do that for the hom ci de?

A No, it's already happened, there's nothing we can do to
col |l ect evidence on a proactive basis.

Q How about recording, is there anything that coul d be
recorded with respect to the actual hom ci de?

A No.

Q Sowth that in mnd, given the historical investigation,
what do you do?

A Wat we can do is go back to the witnesses and | earn what

they saw, what they heard and try and build our case on w tness
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i nformation and source information, what we hear on the
streets, what our informants are telling us.
Q Oay. Dd you ultimtely interview a nunber of your
i nf or mant s?
A W canvassed all of our informants. W had a neeting on ny
squad and the other violent crinme squad and we said that
anybody who's got informants in this area, task your informants
wi th finding out who was responsi ble for that nurder.
Q D dthere cone a tine when you received -- did there cone a
ti me when you received information from an informant?
A Yes.
Q And did he indicate who he had heard was involved in the
mur der ?
A We had received --

MR. BERGRIN. (bjection, Judge.

THE COURT: |'mgoing to sustain it, M. Mnish.

MR M N SH  Okay.
Q Yes or no, agent: Did he provide you with information,
this cooperator, this informant, about who may have been
i nvol ved in the hom cide?
A Yes.
Q Based on that, did you start to investigate an individual
known as Fat Ant?
A Yes.

Q And did the information that you were provided indicate
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anything that was contrary to the subjects you believed were
i nvolved in the nurder?

MR. BERGRIN. (bjection, Judge. It could be hearsay,
Judge.

MR MNSH Again, it's not really being offered for
the truth --

THE COURT: Al right, all right, M. Mnish.

" mgoing to sustain the objection.

MR M N SH:  Judge, could we be heard briefly?

THE COURT: Well, ladies and gentlenen, we'll take an
afternoon recess for a few m nutes, okay? About ten, 15
m nutes. Please go to the jury roomand don't discuss anything
about the case.

Thank you.

THE DEPUTY CLERK: Please rise for the Jury.

(The Jury |l eaves the courtroom)

(Wtness tenporarily excused.)

THE COURT: Everyone be seated, please.

M. Bergrin, you have an objection?

MR. BERGRIN. Yes, Judge.

THE COURT: The question was: "Did the information
that you were provided indicate anything that was contrary to
t he subjects you believed were involved in the nurder?”

And that's what you objected to?

MR. BERGRIN. Absolutely. Absolute hearsay, Judge,

WALTER J. PERELLI, OFFI Cl AL COURT REPORTER, NEWARK, NJ
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MR MNSH | wll try to ask |eading questions to
tailor it, Judge.

THE COURT: If M. Bergrin gets in there with either
her or soneone else, with Lattinore or soneone el se or
sonet hing, then we may get nore specific.

MR. M N SH: Thank you, Judge.

THE COURT: Thanks.

Al right. You can bring out the Jury. Thanks.

THE DEPUTY CLERK: Please rise for the Jury.

(Jury present.)

THE COURT: Al right, everyone, please be seated.
Thanks.

M. Mnish, go ahead, please.

DI RECT EXAM NATI ON CONTI NUES

BY MR M N SH
Q Agent, when we broke we were discussing the various

informants that you di scussed obtaining information regarding

Kemdo's nurder. |Is that correct?
A Yes.
Q Now, one of those informants -- well, let ne ask you: How

many informants ultinmately provided information relating to the
i nvestigation?

A During what stage? Initially there was a handful, and then
eventually there was --

Q Initially.

WALTER J. PERELLI, OFFI Cl AL COURT REPORTER, NEWARK, NJ
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Initially? At least three different informants.
Now, one of themis named Shelton Leveret?

Yes.

o >» O >

And did he provide you with information regardi ng what he
had | earned about the nurder of Kenp?
A Yes.
Q Based on that information, did you continue to investigate
menbers of the Hakeem Curry organization?
A Yes, | did.
Q And based on that information did you attenpt to identify
an individual known as Fat Ant?
A Yes, | did.
Q And during the course of the investigation with regard to
M. Curry's organization, did you investigate --
THE COURT: M. Mnish, these are | eadi ng questions.
Ask her: \Wat did she do next?
MR MNSH I'msorry, | was trying to tailor --
THE COURT: They're |eading questions. Go ahead.
Q Wias there a second individual who cane and provi ded you
wi th information?
A Yes, there was.
Q And was that individual nanmed Curtis Jordan?
A Yes.
Q And did he provide you with information specific to the

nmur der ?
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A Yes, he did.
Q Based on that information, who did you look to to
i nvesti gate?
A He had provided us --
MR. BERGRIN. (Cbjection, your Honor, that's not the
guesti on.
THE COURT: Sustai ned based on ny ruling.
Go ahead.
Q Again, Agent, based on what he told you, who did you go and

i nvesti gate?

A An individual by the nanme of Anthony Rogers.
Q And did Anthony Rogers al so have a ni cknane?
A He is also known as Fat Ant.
Q Do you want to review --
A Wl -- no. Go ahead, |I'msorry.
Q D dyou want to review a report to refresh your nenory?
A No, | don't believe so.
Sorry. | may be confused with your question. But we

had two individuals --
MR. BERGRIN. There's no question posed, your Honor.
Let me -- Curtis Jordan --
Yes.
-- is the second individual who provided information?

Yes.

o » O » O

Based on that information, who did you attenpt to
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i nvesti gate?
A Fat Ant.
Q And did he go by another nanme, the individual that you were
trying to investigate, based solely on Curtis Jordan's
i nformation?
A Ant hony Rogers.
Q Now, noving to a third individual. D d you start an
investigation or |ook during the course of this investigation
t o anot her individual ?
A Yes.
Q Okay. And who did you | ook towards?
A Hakeem Curry.
Q A fourth source; did you speak to a fourth source with
information on the Keno nurder?
A Yes.
Q And that source, did he provide information?
A Yes.
Q And based on that information, who did you begin to | ook
at ?
A WIIliam Baskerville.

MR MN SH  Judge, | have to refresh -- | just have
to show a docunent.

MR. BERGRIN. The witness didn't say she needs her
menory refreshed, Judge.

THE COURT: What is the -- was it a question already

WALTER J. PERELLI, OFFI Cl AL COURT REPORTER, NEWARK, NJ
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asked that she indicated she m ght have --

MR MN SH Let nme ask this question, Judge, it m ght
make it easier.

THE COURT: Go ahead.
Q D dthere cone a tinme when you began to | ook at an
i ndi vi dual nanmed Malik Lattinore?
A Yes.
Q And was that based on information that you received froma
sour ce?
A Yes.
Q And ultimtely does that information get passed as well as
this other information, get passed along to the Newark Police
Depart ment ?
A Yes, it does.
Q And, to your know edge, did the Newark Police Departnent do
any further investigation with the information that you
provi ded?
A Yes, they did.
Q@ And can you tell us what that was?
A W had -- | had provided Detective Sabur with the nane of
Mal i k Lattinore as a possible shooter in the hom cide, and |
provi ded Detective Sabur with a photograph of Mlik Lattinore.
Det ective Sabur brought in a witness and showed that witness a
phot ograph of Malik Lattinore.

Q And when you say "a wtness," you nean a wtness in the

WALTER J. PERELLI, OFFI Cl AL COURT REPORTER, NEWARK, NJ
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mur der ?

A Yes.

Q And what were the results of that photograph array?

A It was not concl usive.

Q Meaning?

A He was not able to identify -- the witness was not able to

identify Malik Lattinore as the shooter.

Q Now, did there cone a tine after Keno was nurdered when you
went to speak with WIIliam Baskerville?

A The next day, yes.

Q And where was WIIliam Baskerville the day after Kenp was

mur der ed?

A He was incarcerated at Hudson County Jail .

Q So you went to Hudson County Jail to speak to hinf

A Yes, | did.

Q Explain to the Jury what you did when you got there.

A Wen | got there | asked perm ssion to see an inmate by the

nanme of WII|iam Baskerville, and the guards pulled himdown and
told himthat he could speak to ne if he wanted to. He did not
have to speak to me. And he filled out sone sort of consent
formsaying that he would |like to speak to nyself and ny
partner who was with ne at the tine.

Q And did you speak to hinf

A Yes, | did.

Q Okay. Was this a question and answer, or were you just

WALTER J. PERELLI, OFFI Cl AL COURT REPORTER, NEWARK, NJ
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speaki ng at hin®

A | am speaking at him

Q And what did you tell hinf

A | told himthat Keno McCray had been shot and killed and
that we were going to investigate this case to the absol ute
full est extent possible because he was a governnment w tness,
and that we would not stop until we had identified everybody
involved in this nurder. And that if he had any information,
now was the tine to come forward with that information

Q D d M. Baskerville have any reaction to your statenents?
A He was visibly upset and said that he wanted tinme to think.
Q And did you give hima tine limt on how nuch tinme he had
to think?

A | told himl would conme back in one week.

Q And did you | eave then or did you have further dial ogue
with M. Baskerville?

A W left. | left.

Q Now, noving forward to March 5th, 2004, did you becone
aware of arrests nmade related to the Curry organi zation?

A Yes, | did.

Q Was Hakeem Curry one of those individuals that was
arrested?

A  Yes, he was.

Q Was Rakeem Baskerville one of those individuals arrested?

A Yes, he was.
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267 J-07403



Case 3:13-cv-05881-PGS DocumBnbKkd4 -Fithdr@Y05A9MPageh271 of 673 PagelD: 132467

© 00 N o g b~ w N PP

N DN DD DN MM DN P PP PR,k
g A W N P O © 00 N o o W N +—, O

Q Was he arrested on that day?

A Rakeem Baskerville was arrested later. He was on the run,
so he was not arrested that day, but there was an arrest
warrant issued for him

Q And those charges were not related to the hom cide.
Correct?

A They were not.

Q Now noving forward to March 9th, did you go back to speak
to M. Baskerville again?

A Yes, | did.

Q Wuld you tell the Jury what happened on that occasion?

A The same process. They pulled himout of his cell and the
guards again had himsign a consent formexplaining to himthat
he is under no obligation to talk to ne. He signed the consent
form and | spoke to him again.

Q And what did you tell himthis tine?

A  This tinme | told himthat we had information that he was
invol ved, directly involved in the conspiracy to kill our
informant and that the penalty for that is life in prison or
possi bl y puni shable by death. 1It's a capital offense.

Q And did M. Baskerville have any reaction to your

st at enent s?

A He turned white as a ghost.

Q And did he say anything?

A He again said he needs tinme to think about this.
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Q D d he indicate anything about his original interest in
cooperati ng?

A He stated that he originally wanted to cooperate with the
federal investigators.

Q And back in Novenber?

A Back in Novenber.

Q Now, later on in March, sone tinme after March 9th, did you

go back in again and see M. Baskerville?

He declined to see ne.

A Yes, | did.

Q And did you see hinf
A | did not.

Q Wiy not?

A

Q

Did you, once he declined, did you ever go back to try to
see hi m agai n?

A No, | did not.

Q Wthout telling us what they said, Agent, during this tine
now -- we're in the later part of March of 2004 -- did you
begin to receive information frominformants, incarcerated

i nformants about the nurder?

A Yes, | did.

Q And based on that information, did you nake an attenpt to
record WIIiam Baskerville?

A Yes, | did.

Q Wuuld you explain to the Jury what the process was?

WALTER J. PERELLI, OFFI Cl AL COURT REPORTER, NEWARK, NJ
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A | have to -- in order to record an inmate in a federa
facility | have to receive approval from headquarters, so | had
to do a lengthy nmeno to headquarters explaining why I wanted to
record -- have an inmate record WIIliam Baskerville, what I
hoped to obtain fromthat recording, and al so acknow edge t hat
that informant or that individual would not question WIIiam
Baskervill e about his current drug charges.

Q And did you nake that attenpt?

A | did, and | received approval to go ahead and begin a
recordi ng.

Q Was it successful ?

A There was a recordi ng done, but we were not able to
successfully --to get what we were hoping to get, neaning
Baskerville tal king about his role in the nurder.

Q Now, there cones a tine -- again, we're in 2004 -- where
you are assigned sonewhere other than Newark. |s that correct?
A Yes, it is.

Q Okay. Wiat is the tine period you' re assigned outside of
New Jer sey?

A | was sent on a tenporary duty assignment fromJuly of '04
until the end of Septenber of 2004.

Q And was that in this country or out of this country?

A It was out -- outside of this country.

Q During that tine were you able to work on the Baskerville

i nvestigation?
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A No, | was not.

Q I'msorry, the Keno nmurder investigation.

A No, | was not.

Q Wien you got back you said in Septenber?

A Yes, Septenber of 2004.

Q Okay. Was it back to the Newark office?

A Yes, it was.

Q D d you continue the investigation into the nmurder of Keno
at that tinme?

A | did. R ght before | had left | had received additional

source information that | picked up when I returned from --
when | returned to the Newark Division.

Q So based on things you had previously been told you
continued your investigation?

A Yes, | did.

Q Now, during this tinme you were -- what was the goal of the
investigation with respect to WIlliam Baskerville specifically?
A The goal was to determ ne what exactly WIIiam
Baskerville's role was in having Kenp killed; namely, that he
had ordered this hit. W knew he couldn't have pulled the
trigger, he was incarcerated.

Q And were there discussions about -- without telling us what
they are -- were there discussions about whether or not to
charge, or when to charge M. Baskerville with relation to the

nmur der ?
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A Yes.
Q And again, so the Jury is clear, the charge with the drugs
was still pending and open?
A Yes, it was.
Q In January of 2005, to your know edge, does WIIliam
Baskerville get a new | awyer?
A  Yes, he does.
Q Do you know that |awer's nane?
A Carl Herman.
Q Now, again, we're in January of '05. D d there cone a tine
when you received a call from another agent providing you with
information related to the Keno nurder?
A Yes.
Q And if you could explain to the Jury what information you
got .
A Ckay. There was --

MR. BERGRIN. (bjection, Judge.

THE COURT: Sust ai ned.

MR M N SH Judge, she's going to explain the
circunstances of a call comng in. It's again not --

THE COURT: No, no, you're saying this is. Just a
monent .

This is a call froman agent?

MR MN SH Correct.

THE COURT: As a result of that call, w thout getting
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into the call, what did you do after that?

THE WTNESS: | placed a call to an individual by the
name of Anthony Young.

THE COURT: Ckay. Go ahead. Next.
Q And what did you discuss wwth M. Young?
A M. Young told ne that he had firsthand knowl edge of who
killed Kenp, why it happened, and he provided ne with the
details of the conspiracy to have Keno kill ed.
Q So had you received other simlar calls of people claimng
to have know edge prior to that day?
A Not like this.
Q And what do you nean, "not |ike this"?
A Wll, the information that Anthony --

MR. BERGRIN: (Objection, your Honor, to the
information that she received.

MR M N SH  She's not even going to say what was
sai d.

THE COURT: | can't hear you, M. M nish.

MR MNSH It wouldn't be objectionable anyway, but
she's not even saying what he said. She's saying her reaction
based on information --

THE COURT: She said she had not gotten simlar

information from anyone else, that's all. Now what's the next
guestion?
Q Based on -- what do you nean by "not simlar information"?
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A Anthony Young had such specific information as to what

happened that nobody -- sonebody who was not involved in this
plot to kill Kenmo would not have known. It was very specific
in nature.

Q Wre they -- was the information you were provided with

respect to the nmurder, the crinme scene?
A Not during the first call.

MR. M N SH Judge, this is a difficult area that |
don't know if we can be heard for a mnute to get into here in
front of the Jury.

THE COURT: Al right. Let nme hear you at sidebar.

(At the sidebar.)

MR MNSH There is a difficult -- the information
that Anthony Young initially provides is -- and I'mjust going
totry toread it and nmake sure |I'm accurate as possible -- is
that there's a call from Paul Bergrin that lists the dates and
the amounts in the conplaint, that he pronounced the nane
"Kano," that Paul is Curry's boy, he keeps himon the payroll
to defend Curry's guys, things like that, and that's what nakes
her believe him So we have to be able to get that information
out .

THE COURT: How does that cone through Ant hony Young?

MR MNSH Wat's that?

THE COURT: At this juncture how does that cone in

t hrough her?
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specificity of it; what he said, who he inplicated.

MR. M N SH: No, Judge, | apologize. |'mnot being
clear. What | offered it for is to explain what the Agent does
next. The Agent --

THE COURT: Thank you, thank you, M. M nish.

No, you can say Anthony Young called. | let her say:
He gave nme great detail that nobody el se woul d have known
unl ess they were at the crinme scene, and then you go on from
there. Ckay?

MR MN SH Okay.

(I'n open court.)

BY MR M NI SH:

Q Agent, based on that information you were provided from
Ant hony Young, what was the next step you took in your

i nvestigation?

A To corroborate the informati on he provided to us.

Q And were you able to do that?

A Yes, | was.

Q And did you nake a determ nation whether or not you should
meet with this individual?

A Yes, | did.

kay. And did you, in fact, neet with hinf

Yes, we did.

And when was that?

> O » O

Approxi mately three or four days |ater.
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And where was that neeting?
At the Newark FBI office.

Did you sit down with Anthony Young at that tine?

> O » O

Yes, | did.
And did you interview himabout his know edge with respect
to the Keno nurder?
A Yes, | did.
Q And did you go through it in great detail?
A In great detail
MR. M N SH: Judge, |I'mshow ng the witness what's
been mar ked Governnent Exhibit 2263. Defense Counsel has a
copy of it.
Q Do you recognize that individual in that photo, Agent?
A Yes, | do.
Q Wuld you tell the Jury who it is?
A Anthony Young.
MR M N SH Judge, |1'd Iike to nove that photo into

evi dence.
MR. BERGRIN. No objection, Judge.
MR. LUSTBERG Wiat's the exhibit nunber? |'msorry.
MR MN SH  2263.

MR. LUSTBERG  Thank you.
THE COURT: It's in evidence.
(Governnment Exhibit 2263 is received in evidence.)

MR MNSH Can we publish it to the Jury?
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Q So the individual who's on the screens now, Agent, that's
Ant hony Young?
A Yes, it is.
Q And is that the individual who you net with at the FBI that
you were just discussing?
A Yes.
Q You said you nade attenpts to corroborate information that
he gave you.

Wthout telling us -- let ne ask it this way: You
al so had received sone information regarding an individual you
testified, Anthony Rogers and Fat Ant?
A Yes.
Q Based on those -- M. Young coming in and that information,
what did you do?
A | learned themto be one and the sane. | confirned that
they were one and the sane.
Q And how were you able to confirmthat?
A Through what the sources told nme about vehicles Anthony
Young drove and specific physical traits of Anthony Young |
| earned that the individual described to ne --

MR. BERGRIN. (Objection, Judge, it's all hearsay

agai n.
THE COURT: | don't know where she's going on this.
Ladi es and gentlenmen, we're going recess for the

af ternoon, okay, since we have to -- |I'll have to address this
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obj ecti on.

We'll recess for the afternoon. Again, we'll start
the sane tine. Please don't discuss anything about the case,
and we'll see you tonmorrow norning. And thank you for your
pati ence and cooperation. Thank you.

(The Jury |l eaves the courtroom)

THE DEPUTY CLERK: Pl ease rise for Jury.

THE COURT: You can sit down, Agent -- well, stay
here, we may need you. W'IlI| see.

The answer that she was providing was: Through what
sources ne about vehicles Anthony Young drove and specific
physical traits of Anthony Young | |earned that the individual
described to ne; and then there was an objection.

Where were you going to be going with that answer, do
you know?

THE W TNESS: Just that the source information that
initially described Fat Ant, through that | was able to
confirm that Anthony Young was Fat Ant.

THE COURT: kay. Do you have any objection to that?

MR. BERGRIN. | do, your Honor, because there's a
confirmation based on information received by third sources or
third parties, out-of-court declarants that are not subject to
Si xth Anmendnment confrontation rights.

THE COURT: Just a nonent.

M. Mnish, go ahead, |let ne hear what you have to
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say.
MR M N SH  Judge, again --
THE COURT: First of all, the question and the answer
are not that clear to ne, I'msorry. But go ahead.

MR MN SH  The idea, Judge -- | guess to nmake it
clear so we can cut to the chase is that based on the
information as your Honor indicated that we could get into
based on information, what did you do, this is the explanation.
She had information fromthese sources, she had now i nfornmation
from Ant hony Young, she has to do two things: One, sort of vet
Ant hony Young's information; and two, see if she can put these
two individuals together, or the information that she's
gat hered --

THE COURT: Wiich two individuals are we talking
about ?

MR MNSH Wll, Fat Ant and Ant hony Rogers. And
perhaps that's ny fault for not having the Agent say this, but
had not been identified. The information had been received but
Ant hony Rogerws had not been identified. Fat Ant had not been
identified. And again, | apologize, if nakes it nore clear,
Judge. But now that Anthony Young cones in. Two and two
toget her makes: OCh, that guy that they were tal king about,
this could be the sane guy so let ne look into it.

And that's -- it's nothing nore than that.

THE COURT: Does Ant hony Young say he's Fat Ant and
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Ant hony -- what was the other one, Anthony Jones?

MR MNSH | know one of his nicknanmes is Fat Ant
and | believe, although I'mgoing fromnenory on the CCH,
Ant hony Rogers was an a/k/a. But | don't want to --

THE COURT: No, no, but I'"'msaying -- In this
interview wth Anthony Young, he gives her information that
you're able to confirmthat Anthony Fat and Anthony Rogers are
all one and the sanme, they're all Anthony Young? |s that what
you're --

THE WTNESS: That's part of it, yes.

THE COURT: Was that part of your investigation?

THE W TNESS: Yes.

THE COURT: Did Anthony Young tell you that; that his

ni cknames are Fat, and Ant hony Rogers?

THE WTNESS: He told nme that his nicknane is Fat Ant.

| don't recall about Anthony Rogers. But there was additional
i nformati on about the vehicle he drove and there was
i nformati on about the vehicles --

THE COURT: So, in other words --

THE WTNESS: -- drove is the sane vehicle he would
drive.

THE COURT: -- what you're saying is, you got
information fromhim and fromthat information you were able
to determ ne that Fat Ant was anot her nicknanme for Anthony

Rogers, Ant hony Young?
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THE W TNESS: Yes.

THE COURT: And that the vehicle that was being driven
was al so his vehicle?

THE W TNESS: Yes.

THE COURT: Gkay. And also, with respect to Anthony
Rogers, you weren't able to nmake a conclusory statenent at that
poi nt ?

THE W TNESS: Yes.

THE COURT: 1'Il allow that.

MR. M N SH: Thank you, Judge.

THE COURT: We'll do it tonorrow norning. Okay?

How nmuch | onger do you have?

MR MNSH | don't think nmuch |onger Judge. | would
estimate certainly less than an hour.

THE COURT: Ckay. Al right. Then we'll recess as
far as the Agent is concerned.

You can step down, Agent. Thank you.

THE WTNESS: Thank you.

(Wtness tenporarily excused.)

THE COURT: M. Gy, | know you nentioned you have
comments with respect to the opening that you wanted to
address. Correct?

MR. GAY: Yes, Judge.

THE COURT: Do you have specific areas of the opening

that you want to -- because | haven't been able to read it.

WALTER J. PERELLI, OFFI Cl AL COURT REPORTER, NEWARK, NJ

281 J-07418



Case 3:13-cv-05881-PGS Document 72-1 Filed 08/05/19 Page 285 of 673 PagelD: 1338 1

1 I N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF NEW JERSEY
2 Crimnal No. 2:09-cr-00369-WM
3 UNI TED STATES OF AMERI CA,
TRANSCRI PT OF PROCEEDI NGS
4 V. : - Trial -
5 PAUL W BERGRI N,
6 Def endant . :
- - - - - - - - - - - - - _X
7
Newar k, New Jer sey
8 Cct ober 19, 2011
9 BEFORE
10 THE HONOCRABLE W LLI AM J. NMARTI NI,
UNI TED STATES DI STRI CT JUDGE,
11 And a Jury
12 Pursuant to Section 753 Title 28 United States Code, the
following transcript is certified to be an accurate record as
13 taken stenographically in the above entitled proceedings.
14 APPEARANCES
15 UNI TED STATES ATTORNEY' S OFFI CE
BY: JOHN GAY
16 JOSEPH N. M NI SH
STEVEN G SANDERS
17 Assistant U S. Attorneys
For the Gover nnment
18
PAUL W BERGRI N, Defendant, Pro se
19 - and -
GBBONS, PC
20 BY: LAWRENCE S. LUSTBERG ESQ , Standby Counse
AVMANDA B. PROTESS, ESQ
21 for the Defendant
22 Pursuant to Section 753 Title 28 United States Code, the
following transcript is certified to be an accurate record as
23 taken stenographically in the above entitled proceedings.
24 S/WALTER J. PERELLI
WALTER J. PERELLI, CCR, CRR
25 Oficial Court Reporter

WALTER J. PERELLI, OFFI Cl AL COURT REPORTER, NEWARK, NJ

282 J-07427



Case 3:13-cv-05881-PGS Document 72-1 Filed 08/05/19 Page 286 of 673 PagelD: 1339 2

© 00 N o g b~ w N PP

N NN N NN R R R R R R R R R
g N W N P O © © N O OO M W N B O

Il NDEX
W TNESS Dl RECT CRCSS
SHAWN BROKOS
By M. Mnish 31 (cont'd)
By M. Bergrin 59/ 203

VWALTER J.

Si debar D scussi ons
Starting Page Endi ng Page
38

35

52 56

61 67
156 158
216 223

Col | oquy Between Court and Counsel
Jury Not Present
Starting Page Endi ng Page
132 132
196 201

PERELLI, OFFI Cl AL COURT REPORTER, NEWARK, NJ

283

J-07428



Case 3:13-cv-05881-PGS Document 72-1 Filed 08/05/19 Page 287 of 673 PagelD: 134(B1

© 00 N o g b~ w N PP

N DN DD DN MM DN P PP PR,k
g A W N P O © 00 N o o W N +—, O

THE DEPUTY CLERK: Please rise for the Jury.

(Jury present.)

THE COURT: Wl cone, back. Good norning. | can
assure you we've been here since 9:15 addressing matters that
we had to address, but please be seated.

M. Mnish, you can proceed.

MR. M N SH: Thank you, Judge.

Before | start with the questions, Judge, there's just
one housekeeping matter. |Inadvertently yesterday in that stack
of various recordings there was one | didn't show the Agent.

THE COURT: That's fine.

DI RECT EXAM NATI ON CONTI NUES
BY MR M NI SH:
Q Agent, |I'mshow ng you what's been marked Gover nnment
Exhi bit 2230, which Defense has had an opportunity Defendant to
viewit.
Do you recogni ze what that i1s?
A Yes, | do.
Q Could you tell the jury what it 1s?
A It's a videotape fromthe October 23rd, 2003 drug
transacti on.
Q That you testified about yesterday?
A Yes.
Q Ckay.
MR. M N SH: Judge, we ask that this be noved into
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evi dence.
MR. BERGRIN. No objection, Judge.
THE COURT: It's in evidence.
(Governnment Exhibit 2230 is received in evidence.)
Q Now, Agent, when we left off yesterday an individual named
Ant hony Young had come to the FBI. 1Is that correct?
A That is correct.
Q Okay. Could you again tell the jury what time of year that
was?
A That was in January of 2005.
Q Dd M. Young provide you with information about the Keno
DeShawn McCray nurder?
A Yes, he did.
Q D d he provide you with any information directly related to
t he nmurder scene, the crinme scene?
A Yes, he did.
Q Wiat specific facts did he tell you?
A He was able to --
MR. BERGRIN. (Objection, your Honor, that's hearsay.
THE COURT: Al right. The objectionis -- well, |et
me, first of all, when you say -- okay.
Ladi es and gentl enmen, what you're going to hear now is
what M. Young told the Agent regarding certain information or
knowl edge he may have had regarding the crine scene, okay?

This is not being offered for the truth of what he said, it's
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being offered to show what the Agent did as a result of what he
said. Oay? So whatever M. Young said at that point is not
being offered for the truth of actually what he said, but it
will help to show what the Agent then did with that information
and the actions she thereafter took. Ckay?

So the objection is overruled. 1It's not being offered
for the truth of the matter.

MR. M N SH: Thank you, Judge.
Q Agent, again, we're going to do it in segnents. So
specifically to the crine scene: Wre there any specific facts
M. Young gave you in relation to the crinme scene?
A He stated that Keno's body was | aying face down in a pool
of blood and that he had a dust mask, the kind -- well, a dust
mask around his face and a |lit cigarette in his hand as he was
| aying on the ground. And that he had braids in his hair,
short braids in his hair.
Q Now, based on that infornation, what's the next
investigative step you take as to that information only?
A  Wth that information | immediately referred to the crine
scene phot ographs whi ch corroborated what Ant hony Young had
told ne.
Q Now, with respect to the -- what happened -- did M. Young
provi de you with any information with respect to the we