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Note: Citations to the record are made as follows:

“Opinion xx” where the citation i1s to this Court’s opinion
of November 15, 2018;

“HT xx” where the citation is to the transcripts of the
hearings before this Court on July 22, and July 23, 2019;

“P-x’" when the citation is to exhibits from the above
hearings;

“government exhibit xx” when the citation is to documents
from the government’s hearing notebook;

“Exhibit x” when reference is to attachments hereto from
trial counsel’s declarations.

Citations to petitioner’s trial transcripts are identified
as “TT- xxx.

FB1 Special Agent Manson i1s sometimes referred to as Agent
Brokos, which is understood to be her married name.
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STATEMENT OF FACTS

In the early hours of November 25, 2003, William Baskerville
was arrested at his home by agents of the FBI as a result of an
investigation into drug trafficking in Newark, New Jersey. Upon
his arrest, his wife, Deidra Baskerville called attorney Paul
Bergrin (Bergrin), an attorney who had assisted Petitioner with
legal matters previously.

On the day of petitioner’s arrest, Bergrin entered his
appearance iIn federal court as petitioner’s attorney. After
reviewing the complaint and speaking with petitioner, Bergrin
learned that there was a confidential informant (Cl) who had made
several controlled drug purchases from petitioner at times
specified in the complaint. Based on this information, petitioner
was able to i1dentify the CI.

After meeting with petitioner, Bergrin contacted Hakim Curry
(Curry) by telephone and informed him about petitioner’s case,
including the i1dentification of the Cl. The ClI was i1dentified as
Kemo McCay.

Petitioner was subsequently charged with several drug
trafficking offenses.

On March 2, 2004, around noon, McCray was walking on South
Orange Avenue In Newark, New Jersey, with Johnnie Davis (Davis),

McCray’s step-father. While walking on South Orange Avenue McCray
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was approached and shot in the back of the head several times,
killing him.

Petitioner was charged in a superseding indictment which
added two counts related to the murder of McCray, iIn addition to
the drug distribution counts i1n the initial indictment. In April
2005, the government certified the case as a death eligible case.
Trial on the homicide and drug trafficking charges began in
February 2007.

Among the witnesses that testified for the prosecution at
petitioner’s trial was Anthony Young (Young). Young testified
that he, Curry, Rakeem Baskerville, Deidra Baskerville, Jamal
Baskerville, Hamid Baskerville and Jamal McNeil met at Jamal
Baskerville’s house around 9:30 in the morning on November 25,
2003. This meeting was allegedly held to discuss petitioner’s
arrest and the implications for the group.

Young also testified that he was with Hakim Curry and Rakeem
Baskerville (petitioner’s brother), in Curry’s Range Rover
vehicle when Curry received the calls from Bergrin. As fate would
have i1t, Curry was also being investigated for drug trafficking
and his telephone communications were being recorded by law
enforcement. These intercepted calls will be referred to as the
“Curry calls”. Those calls provide important information
regarding what Curry was doing around the time when Baskerville
was arrested. Such as: when Curry learned about petitioner’s

arrest, where Curry was during times testified about by Young,
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whether the alleged meeting of 11/25/03 actually occurred, what
vehicle Curry was iIn during the day on 11/25/03 and who Curry was
with on November 25, 2003.

As a result of the calls from Bergrin, and while riding with
Curry, Young claims that he and Rakeem Baskerville were able to
determine that the Cl was Kemo McCray.

Young further claims that he was at a second meeting at
Jamal Baskerville’s house 4-5 days after petitioner’s arrest. In
attendance at this second alleged meeting were Young, Curry,
Rakeem Baskerville, Jamal Baskerville, Jamal McNeil and Paul
Bergrin. Young testified that at this second meeting Bergrin
advised the attendees that if Kemo McCray were gone, petitioner
could come home. Young testified that Bergrin said “No Kemo, no
case”.

Young later identified Jamal McNeil as the person who shot
Kemo McCray. Even later, Young confesses that he, himself was the
person who killed Kemo McCray. Young pled guilty to the homicide
shortly before Petitioner’s trial began.

Baskerville was convicted on all counts. This matter Is now
before this Court iIn response to Petitioner’s motion under 28
U.S.C.S. 8 2255. The Court has ordered hearings and briefing on
two remalning issues In petitioner’s motion: 1, whether trial
counsel was Ineffective iIn their representation of petitioner for

not interviewing witnesses and 2, whether the government’s
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failure to produce the Boyd 302 before trial or during trial

constituted a Brady violation warranting a new trial.

POINT 1

PETITIONER BASKERVILLE SHOULD BE GRANTED
A NEW TRIAL DUE TO BRADY VIOLATIONS RELATED
TO THE FAILURE OF THE UNITED STATES TO
DISCLOSE THE FBI **BOYD 302~

Trial counsel’s focus in the defense of petitioner was
avoiding the death penalty. Their stated policy was to portray
Young as a cold-blooded killer.

Given the information possessed by the defense and the fact
that Young had pled guilty to McCray’s murder, trial counsel
believed that to challenge Young’s guilt as the shooter would not
be credible, would therefore damage the defense position and
would not provide any meaningful assistance to petitioner.

There was however substantial evidence to support a theory
that Young was not the shooter. The closest witness to McCray
when he was killed was Johnnie Davis. Davis describes the shooter
as having long, shoulder length dark dreadlocks (Exhibit P-6). At
all times relevant to this case Young was bald-headed.

Maleek Lattimore (Lattimore) came to the attention of law
enforcement when a jailhouse snitch, named Roderick Boyd, being
held In custody with Lattimore, reported that Lattimore had

confessed to killing an informant on South Orange Avenue. This



Case 3:13-cv-05881-PGS Document 70 Filed 07/30/19 Page 8 of 29 PagelD: 901

information was recorded in an FBI 302 (Boyd 302), undersigned by
Agent Manson and dated June 17, 2004 (Government Exhibit 16).
Based on this information, Manson directed Newark police to
prepare a photo array containing Latimore’s picture and show it
to Davis. At the presentation of this photo array, Davis picks
out Lattimore (photo #5), who has long dark dreadlocks, as the
person who murdered McCray. As noted in the police report, after
picking out Lattimore, the police officer specifically reports
that Davis did not ask to see any picture again. (Exhibit P-8,
page 5)

Remarkably, during the iInvestigation of petitioner’s case
Davis was never shown a photo array containing Young’s picture.
Even during trial, on one showed Davis a photograph of Young (TT
4459-4485)

Petitioner’s trial counsel did not receive the Boyd 302
before or during his trial in 2007. The Boyd 302 was provided to
Bergrin prior to his trial in 2011.

Petitioner testified at his hearing before Your Honor on
July 23, 2019 that he first learned about the Boyd 302 when
reading the transcript of Bergrin’s 2011 trial (HT-205/1-5).
Petitioner did not receive a copy of the Boyd 302 until this
Court ordered the government to produce i1t in July 2015.

When agent Manson testified at petitioner’s trial, she was
asked about why she directed a photo array with Lattimore’s

picture be shown to Davis. Her response was that Lattimore fit
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the description of the shooter given by the eyewitness and he was
a known hitman for the Curry organization. She was further asked.
“And that’s all you had to go on?” To which she responded “Yes.
It was a best guess.” (Opinion, page 85) Surprisingly she
declines to tell the jury that Lattimore had a distinctive hair
style consistent with the eyewitness” (Davis’) account or that
she had received a report that Lattimore had confessed the
murder.

In petitioner’s trial, Manson again lies when she says that
Davis was unable to i1dentify Lattimore as the shooter of McCray,
from the photo array. (Opinion 86) This is not true. Davis picked
out Lattimore’s photograph (Photograph #5) and was sufficiently
confident that he did not want to see any photos again. (Exhibit
P-8, page 5)

At Bergrin’s first trial, in her direct testimony, Agent
Mason similarly fails to identify the murder confession by
Lattimore as the reason for a focus on Lattimore or to even
acknowledge that the confession report or any report exists. She
provides no information about the Boyd 302, nor does she mention
it. She does not tell the jury that there was another person
identified as a possible shooter. She testifies that she focused
on Lattimore based on information from a source. Only on cross-
examination by Bergrin does Manson tell the jury that she had the

Boyd 302 or tell about the murder confession.
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Only when Manson testifies in Bergrin’s second trial in
2013, does her testimony finally track the Boyd 302. (Opinion,
page 87)

Manson’s testimony about suggesting Lattimore as a suspect
in petitioner’s trial was a lie. Petitioner did not have the Boyd
302, which would have allowed counsel to cross her with the
document, calling into question her credibility. Not having the
Boyd 302 left trial counsel in the dark as to the reality of the
FB1 investigation on this issue. Manson lied when she said
“That’s all 1 had to go on.” Manson absolutely had more to go on.
She wrote the Boyd 302 report dated June 17, 2004, memorializing
Lattimore’s confession to the murder. (Government Exhibit 16)

The government does not contend that they did not themselves
have the Boyd 302. The government advises that they cannot prove
that they gave the Boyd 302 to the defense as part of discovery.
By way of explanation, the government presents a specious
argument that the method for tracking disclosure of discovery has
gotten better since petitioner’s case in early 2007. This is just
over 12 years ago. Without argument the government has had a full

disclosure obligation at least since Brady v. Maryland, 373 US

83, decided 1n 1963. The duty to disclose and to track disclosure
IS not In any way a new obligation for the government. To say the
mechanism was different “back then” i1s most likely true, but far
from relevant to the government’s duty to disclose and to track

disclosure.

10
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The government has argued that the Boyd 302 is inadmissible

as it i1s hearsay. In Lunberry v. Hornbeak, 605 F.3d 754, (9th

Cir., 2010), the court reversed the district court which denied
petitioner’s habeas motion. The Lunberry court held that the
state court’s exclusion, as hearsay, of a witnhess’s testimony
that an individual submitted that his partners murdered
petitioner’s husband in error, served to deny petitioner her
constitutional rights.

It 1s only on the trial of Bergrin (Bergrin 1) that the
government discloses the existence of the 302 report citing a
confession by Lattimore of murdering McCray. Manson still does
not front this to the jury In her direct testimony. It is only on
cross that she acknowledges the report about Lattimore. Perhaps
the fact that the defense was now in possession of the Boyd 302
i1s why Manson cleaned-up her testimony in Bergrin 2.

At the hearing before Your Honor, on July 22, 2019, attorney
Kenneth Kayser (Kayser) informs the Court that had he been given
the Boyd 302 before trial, he would certainly tried to interview
Boyd (HT 148/9) and might have had to change his approach. (HT
150/2) Kayser testified that had he known about the Boyd 302 he
would have tried to find out “whatever else he knew might be
helpful.” (HT 157/16) This could not happen because trial counsel
never had the Boyd 302.

The government has argued that none of this matters; that

the Boyd 302 lacks materiality. The Boyd 302 is highly material.

11
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Knowledge about and possession of the Boyd 302 would have
bolstered Davis’ description of the shooter, increased the
indicia of reliability of that identification and made his
subsequent selection of Lattimore much more compelling. Indeed,
AUSA Fraser would been less likely to argue In summation that
Davis really didn’t see the shooter. (TT 5737)

Trial counsel state in their declarations that having the
Boyd 302 would not have caused them to change theilr strategy.
However, when asked specifically about the Boyd 302 report,
Kayser stated that he might have changed his approach. (HT 150/2)

Recent caselaw does not support the contention that the Boyd

302 would not be material. In Haskins v. Greene, Lexis 31705 (3rd

Cir, 2018), the Court reversed defendant”s conviction because a
letter, not disclosed by the prosecution, would have corroborated
a witness’s testimony and helped refute prosecutor’s “recent
fabrication” challenge. The jury not having this letter caused
Court to question whether verdict was worthy of confidence.

This 1s very much analogous to Baskerville’s circumstance.
Had the Boyd 302 been available to trial counsel i1t would have
substantially changed the way that Davis’ i1dentification of
Lattimore was understood by counsel. Having the Boyd 302 could
have changed the entire approach to Baskerville’s defense. Rather
than deciding that they could not argue that Young was not the
shooter, they could have taken Young on directly, challenging

everything he said.

12
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It Is Interesting to review the testimony of Attorney Carl
Herman at the hearing before Your Honor. Carl Herman told this
Court at the hearing, that he never believed that Davis correctly
identified the shooter. He asserts that Davis intentionally mis-
identified the shooter as someone other than Young for fear of
retribution by the Curry group. The logic of this assertion falls
apart In this face of testimony from Manson that Lattimore was a
known hitman for the Curry group. (Opinion 85) To accept this,
one would have to believe that to avoid identifying a Curry group
member, Davis randomly selected a “known hitman” for this very
same group.

Had counsel been provided with the Boyd 302, this tortured
reasoning would likely not have occurred. The impact of this
change 1n Herman’s mind-set on petitioner’s future is exactly
what full disclosure can yield.

In US v. Lang, Lexis 65428 (District of Virgin Islands,

2019), the court dismissed the indictment, with prejudice because
the government intentionally failed to disclose evidence
suggesting persons other than defendant had committed the

offenses. In Juniper v. Zook, 876 F.3d 551(4t" Cir., 2017) the

court vacated defendant’s conviction, holding, inter alia, that

the withheld evidence, if found credible, [could put the case] iIn
such a different light as to undermine the confidence iIn the

verdict. In Haskell v. Greene, 866 F.3d 139, (3 Cir., 2017) the

court held that to establish his claim that a witness’s false

13
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testimony at his trial violated his Due Process right, petitioner
showed that the witness committed perjury and that the
commonwealth knew or should have known that the testimony was
false, the false testimony was not corrected, and there was a
reasonable likelihood that the perjured testimony could have
affected the judgment of the jury. Here we have Agent Manson
denying on direct examination and on cross examination that she
had any other reasons to suspect Lattimore as being the shooter.
We know that was not the truth. She not only knew about the Boyd
302, she was party to writing 1t. The government does not deny
that they had the Boyd 302. They did nothing to correct Manson’s
false testimony.

In Dennis v. Pennsylvania Department of Corrections, 834

F.3d 263 (3rd Cir., 2016) the court granted petitioner’s habeas
relief under 28 U.S.C.S. 8 2255 because, had Brady material in
Commonwealth’s possession been disclosed, there was a reasonable
probability that outcome of trial would have been different.

Due process requires that the Government not suppress
evidence favorable to the accused or discrediting to i1ts own

case. Brady v. Maryland, 373 U.S. 83 (1963); United States v.

Agurs, 427 U.S. 97 (1976). See also, Mooney v. Holohan, 294 U.S.

103 (1935); Pyle v. Kansas, 317 U.S. 213 (1942). This

requirement of candor by the sovereign encompasses information
which bears upon the credibility of i1ts witnesses as well as

matters more directly material to guilt or innocence. Napue v.

14
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Illinois, 360 U.S. 264 (1959); Giglio v. United States, 405 U.S.

150 (1972). See generally, Williams v. Dutton, 400 F.2d 797 (56th

Cir., 1968), cert. denied, 393 U.S. 1105 (1969). As stated by

the Supreme Court in Napue v. Illinois, supra, 360 U.S. at 269:

The jury"s estimate of the truthfulness and
reliability of a given witness may well be
determinative of guilt or Innocence, and it
iIs upon such subtle factors as the possible
interest of the witness in testifying falsely
that a defendant®s life or liberty may
depend.

Moreover, in federal prosecution the Court®s supervisory power to
safeguard "'the correct administration of justice in the federal
courts” reinforces the due process requirement of disclosure. E.g.,

United States v. Consolidated Laundries Corp., 291 F.2d 563, 571 (2nd

Cir., 1961).
Disclosure of information impeaching witnesses® credibility

must be timed to enable effective preparation for trial. E.g.,

United States v. Polisi, 416 F.2d 573, 578 (2nd Cir., 1969).

See, United States v. Kaplan, 554 F.2d 577, 580 (3rd Cir., 1977);

United States v. Baxter, 492 F.2d 150, 173-174 (9th Cir., 1973),

cert. denied, 417 U.S. 940 (1974); cf., United States v. Opager,

589 F.2d 799, 804-05 (5th Cir., 1979) (crucial importance to
accused of pretrial interviewing and/or investigation of

potential witnesses).

15
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As pointed out in United States v. Pollack, 534 F.2d 964,

973, 175 U.S. App. D.C. 277, cert. denied, 429 U.S. 924 (1976)

(Lumbard, J., sitting by designation),

Disclosure by the government must be made at
such a time as to allow the defense to use
the favorable material effectively iIn
preparation and presentation of its case,
even 1T satisfaction of this criterion
requires pretrial disclosure. See, e.g.,
United States v. Elmore, 423 F.2d 775, 779
(4th Cir. 1970); United States v. Deutsch,
373 F. Supp. 289, 290-91 (S.D.N.Y. 1974).

The Conference Committee Report to Rule 609 of the Federal
Rules of Evidence speaks iIn terms of "..._.the need for the trier
of the fact to have as much relevant evidence on the issue of
credibility as possible.” H.R. Rep. 93-1597, 93rd Cong., 2d

Sess. 9 (1974). Accord, United States v. Auten, 632 F.2d 478

(5th Cir., 1980); Lewis v. United States, 408 A.2d 303, 307 (D.C.

App. 1979).

Pretrial disclosure should be provided so that defense
counsel can conduct appropriate iInvestigation and interviews and
otherwise prepare for trial. Timely production of discovery
would allow counsel to participate intelligently In jury
selection, present a knowledgeable opening statement and, of
course, undertake effective cross-examination.

Without the Boyd 302, it was much more difficult or

impossible to impeach Manson’s credibility. Knowing that, it

16
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becomes clearer that having the Boyd 302 would have made a
difference In the perception of the case by the jury and led to a

different result. See, Conley v. US, 415 F.3d 183 (1st Cir.,

2005), explaining that the jury is entitled to know of
impeachment evidence when such evidence would impugn the
credibility of a key witness.

Here the failure by the government to produce this critical
piece of evidence created a cascade of failures that call iInto
question the reliability of the jury’s verdict.

The government’s argument that the Boyd 302 was cumulative
is far from a fair characterization. The Boyd 302 was the best
and perhaps only tool with which to impeach Manson, an extremely
important witness.

Having the Boyd 302 prior to trial would have allowed or
generated a number of important developments iIn petitioner’s
defense. These include: permit effective iImpeachment of Manson;
interview of potential witness(es); i1t would have supported Davis
eyewitness description of the shooter; 1t would have put teeth

into the alternative shooter theory.

17
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POINT 2

THE PROSECUTION OF PETITIONER BASKERVILLE
SHOULD BE DISMISSED DUE TO BRADY VILATIONS
RELATED TO THE KNOWINGLY FALSE TESTIMONY
BY FBI AGENT MANSON

As discussed above, agent Manson testified in three
different trials regarding the inclusion of Lattimore in photo
arrays (Baskerville, 2007; Bergrin 1, 2011; and Bergrin 2, 2013).
At petitioner’s trial she testified that Lattimore fit the
physical description given by the eyewitness and he was a known
hitman for the Curry group (Opinion 85).

When asked if that was all she had (on Lattimore), she
replies “Yes. That’s all 1 had.” This testimony iIs given despite
her being a signatory to the Boyd 302, which details a reported
confession by Maleek Lattimore to the murder of McCray. Under
oath to tell the whole truth, Manson fails to tell the jury that
she had information of a confession to the murder of McCray and
testified that she had no other information. (TT 4009-4011)

It is not until Agent Manson testifies five years later in
Bergrin’s first trial that she admits that she actually had such
information and then she only admits that on cross examination.
IT Bergrin did not have the Boyd 302, we can be sure that Manson
would have presented her testimony just as she did at

Baskerville’s trial. There was no attempt by the government to

18
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clean-up or correct Mason’s testimony, either in petitioner’s
trial or Bergrin 1.

It 1s interesting to note that the government allowed Manson
to testify falsely in Baskerville’s trial and made no attempt to
correct 1t in Bergrin 1. In the government’s submission to the
Court dated September 18, 2015, (Docket entry 34) the government
argues that Mason’s testimony was consistent in both trials. In
fairness to the government, her testimony was consistent between
Baskerville’s trial and her direct in Bergrin 1: i1t was
consistently incorrect, in that i1t did not track the Boyd 302.

It 1s hard to argue that Manson did not intend to deceive
the jury in Baskerville’s trial or in Bergrin 1 when she clearly
knew about the Boyd 302. Not only had she created i1t, when
crossed i1n Bergrin 1, she knew immediately what the answer was.
The Supreme Court has long counseled that “deliberate deception
of court and jury by the presentation of testimony known to be
perjured . . . is inconsistent with the rudimentary demands of

justice” Mooney v. Holohan, 294 U.S. 103 (1935) It i1s a well

established rule that a conviction obtained by the knowing use of
perjured testimony is fundamentally unfair. Bagley 473 U.S. at
678. Presenting false testimony cuts to the core of a defendant’s
right to due process. It thus makes sense that ““the materiality
standard for false testimony is lower, more favorable to the

defendant, and hostile to the prosecution as compared to the

19
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standard for a general Brady withholding violation.” Clay 72 F.3d

at 1028.

POINT 3

PETITIONER BASKERVILLE SHOULD BE GRANTED
A NEW TRIAL DUE TO INEFFECTIVENESS OF
TRIAL COUNSEL

Attorney Carl Herman (Herman) was appointed to represent
petitioner in December 2004. Once petitioner’s case was declared
a death eligible case, a second attorney, Kenneth Kayser (Kayser)
was appointed for petitioner to assist in the presentation of his
defense. Kayser was appointed in April 2005.

It seems clear that the defense never intended to challenge
petitioner’s guilt in the drug conspiracy or the homicide. The
defense focus was avoiding the death penalty. This may be because
counsel believed that the case for petitioner’s guilt in the drug
conspiracy charges was very strong and would result in a life
sentence. The homicide conviction, absent the death penalty would
result in just one more life sentence.

This strategy now proves to be an unfortunate mistake.
Changes that have occurred in drug sentencing since petitioner’s
trial may allow petitioner an earlier release from prison than
would be indicated by a life sentence.

Trial in this matter began in February 2007. Counsel had

about 25 months and 22 months, respectively to prepare for trial.

20
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Counsel also admits that they had resources available, funded by
the court to obtaln support services, such as investigation.
Neither limited available time nor limited resources are cited by
trial counsel as reasons for failing to conduct investigations.

Trial counsel admits that they did not interview Rakeem
Baskerville nor did they interview Hakim Curry. They inform the
Court that they did not pursue those witnesses because they
believed that those witnesses would refuse to testify or would be
damaging witnesses to petitioner or would be considered biased
because of their familial relationship with petitioner.

These considerations are appropriate concerns and may well
have proven true. However, counsel can only make such a
determination after they have iInvestigated the potential
witnesses.

An 1nvestigation of witnesses i1s a broader issue than
whether that witness will be called to testify. A particular
witness may be able to provide important and valuable background
information to the defense, even if that witness never actually
testifies. The decision to not conduct those interviews denied
petitioner the benefit of information those witnesses could have
provided.

Trial counsel asserts in their Declarations that petitioner
never identified any witnesses that he wanted called at his
trial. In his testimony, petitioner disputes this assertion by

counsel.

21
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However, even 1T petitioner never actually told counsel that
he wanted specific witnesses called, counsel had a duty to
investigate. This iIncludes asking their client who knows things
about the case? Who can tell us things about where people were at
relevant times? Who can tell us about people who might know
people who might know relevant things? None of this happened.

THE CURRY CALLS

Trial counsel testified at the July 22, 2019, hearing that
they had no recollection of how many Curry calls were provided to
the defense, or in what form they were provided. They were clear
about one or a few calls between Curry and Bergrin. It is clear
that trial counsel never reviewed the many other calls with
petitioner. If they had reviewed many calls, they would surely
recall that. Consequently, they could never discover information
in those calls that could have shown that Young was lying.

For example, counsel never sought information about what
vehicle Curry was driving on November 25, 2003. The Curry calls
provide information that Curry was in riding with someone else iIn
their car, not the Range Rover as Young said (TT 4350). Another
person had the Range Rover that day. The person who had the Range
Rover could have provided information on that issue, without the
concerns cited by trial counsel.

The calls indicate that Curry was not out of his house until
after noon on 11/25/03 and could not have been at the meeting

that morning at Jamal Baskerville’s house as Young testified. A

22
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review of the calls would show that Curry was on the phone very
frequently and had no conversations on 11/25/03, until around
noon and equally telling, he had no conversations about a meeting
at Jamal’s house. The content of these calls and the significance
of these calls are reviewed iIn detail iIn petitioner’s submission
of November 30, 2015 and found in Docket 37.

In US v. Kauffman, 100 F.3d 186 (3rd Cir., 1997), the court

overturned the District Court denial of petitioner’s motion under
28 U.S.C.S. 8§ 2255 to vacate his sentence on the ground of
ineffective assistance of counsel, where counsel failed to
investigate. Had counsel for Kauffman conducted an investigation
he would have discovered information that would have resulted iIn
different advice to the defendant. The Circuit ordered a new
trial.

In US v. Jasin, 215 F. Supp. 2d 552, 280 F.3d 355 (E.D. Pa,

2003) the court held that “the first Strickland (466 U.S. 668
(1984)) prong, that failure to conduct any pretrial i1nvestigation
generally constitutes a clear instance of ineffectiveness”,
because “in the context of complete failure to iInvestigate .
counsel can hardly be said to have made a strategic choice
against pursuing a certain line of iInvestigation when he has not
yet obtained the facts on which a decision could be made.” Citing
US v. Gray, 878 F.2d at 702. Gray is particularly relevant to
Baskerville. In Gray, the court found such a “complete failure to

investigate” iIn the case before i1t, explaining that “counsel

23



Case 3:13-cv-05881-PGS Document 70 Filed 07/30/19 Page 24 of 29 PagelD: 917

offered no strategic justification for his failure to make any
effort to investigate the case”. In Baskerville’s case counsel
presented justifications for not pursuing witnesses because they
thought they would not testify, would not be credible or would
damage Baskerville’s case. (Government Exhibits 4 & 6) All of
these considerations were based on assumptions by trial counsel

without the benefit of actual investigation.

POINT 4

THE PROSECUTION OF PETITIONER BASKERVILLE
SHOULD BE DISMISSED WITH PREJUDICE DUE TO
THE ONGOING MISREPRESENTATIONS BY THE
ATTORNEYS FOR THE UNITED STATES

On November 15, 2018, the Court rendered an opinion in the
referenced matter dismissing many of petitioner’s claims. The
Court held two matters for further hearings. These two matters
were petitioner’s claim of Ineffectiveness of Counsel and his
claim of a Brady violation related to the failure of the United
States to produce in discovery an FBI 302 (BOYD 302).

That 302 i1dentified a suspect in the shooting of Kemo McCray
that was different from the government’s assertion of Young being
the shooter in the government” presentation to the jury.

In the government’s effort to support the conviction of
petitioner, they submit a “Declaration” by each trial counsel; by

Carl Herman and by Kenneth Kayser. Herman’s declaration is dated
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September 26, 2014, and Kayser’s declaration is dated 9/29/14.
These declarations are signed by the respective attorneys under
penalty of perjury.

The Court had been provided with these declarations prior to
rendering its opinion and relied, at least in part, on the
contents of those declarations in reaching that opinion.

Offering trial counsel’s recollections of their
representation of petitioner including each attorney’s theory of
the case, the strengths and weaknesses of the prosecution’s case,
what they did, what they thought, what they chose not to do iIn
preparation and execution of their trial strategy seems eminently
reasonable.

Given that the trial preparation had begun more than ten (10
years prior to the execution of the declarations and that trial
had commenced more than seven (7) years before the execution of
the declarations ought to be cause for concern as to what trial
counsel might actually remember. Rather than elicit honest
declarations that provide whatever trial counsel actually recall
about the trial, the government actually prepared the
declarations and forwarded them to counsel. Both counsel
testified that they received the declarations as a whole
document. Mr. Herman testified that he modified his declaration
in “collaboration” with the government (HT 22/20) and that it was
“collaborative”. (HT-44/11) Herman testified that he talked with

Ken Kayser in the preparation of his declaration (HT-45/4)
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Kayser testified that he had no recollection of all these
facts and details at the time. (HT-100/8) Kayser further
testified that he never consulted with Herman about the
declarations. (101/22) These declarations were submitted to
this Court as the true and honest recorded recollections of
counsel. They are far from that. It is hard to see these
documents as anything other than an effort by the government to
concoct recollections for counsel that support the conviction of
petitioner. Not only are these declarations false, they
potentially serve to tailor counsel’s recollection by suggesting
what that recollection ought to be. It’s hard to decide which is
a worse purpose. Either way, they are presented to this Court
knowing that they are not what they purport to be. The submission
of these declarations as sworn statements compromise the
integrity of the 2255 process.

When Kayser was asked what he would think 1f he found that
much of his declaration was word-for-word the same as Herman’s,
Kayser said that would be “stunning”. (HT-102/7) 1 submit to the
Court that 1 was stunned when I discovered this and that we all
should be stunned. The word-for-word paragraph comparisons are
excerpted from the declarations and attached hereto as Exhibit P-
11. The corresponding paragraphs from each counsel’s declaration
are placed sequentially in this Exhibit to simplify review by the

Court.
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Kenneth Kayser testified on July 22, 2019, that he
remembers making modification to paragraph 17 in his declaration
(HT 103/17). If he did make such changes, how does Herman’s
declaration have an identical paragraph 17?

Here 1s no legitimate reason for the government to create
counsel’s recollections for their sworn declarations. The only
legitimate source for the recollections i1s the declarants. If the
government wanted to focus trial counsel on aspects Important to
the proceeding, they could have given to counsel moving papers
submitted by petitioner. Or, seeking to focus counsel’s
attention, the government could reasonably identify with “bullet
points” topics the government felt ought to be addressed.

That 1s far from what the government did here. Here the
government gave counsel their prepared declarations and allowed
modifications to those declarations. This reminds me of a friend
who says, joking, “if I want your opinion, 1’11 give It to you.”

Kayser, when asked to review his declaration testified that
he did not write portions of 1t (HT 155/12, 157/4), that he would
never put footnotes in a declaration (HT 104/5). He testified
that he doesn’t write like that and that he doesn’t even
understand portions of his own declaration. (HT 142/22)

Submitting these sworn but fabricated declarations to the
Court as the actual recollections of trial counsel truly is

stunning. It i1s hard to see the government’s conduct in this
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action as anything but a blatant attempt to manipulate the
record. There ought to be no tolerance for such conduct.

In Herring v. US, 424 F.3d 384 (3vd Cir., 2005) the court

held that to demonstrate fraud upon the court, ‘“there must be 1,
an intentional fraud; 2, by an officer of the court; 3, which is
directed at the court itself; and 4, in fact deceives the court.
We further conclude that a determination of fraud on the court
may be justified only by “’the most egregious misconduct directed
to the court itself” and that i1t “must be supported by clear,
unequivocal and convincing evidence.””

Here we have the government orchestrating and submitting to
this Court, sworn declarations by both trial counsel. The only
purpose for these declarations is to convince that Court that
what counsel 1s presenting Is each attorney’s truthful
recollections. It 1s hard to imagine another purpose for these
doctored declarations other than to deceive the Court. Based on

the Court decision of November 18, 2018, the Court was to some

extent deceived by these declarations.
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CONCLUSION

For the foregoing reasons Petitioner Baskerville’s should be
afforded a new trial or out-right dismissal of all charges

against him.

Respectfully submitted,
/S/ Bruce L. Throckmorton

Bruce L. Throckmorton

Attorney for William Baskerville
143 Whitehorse Avenue

Trenton, New Jersey 08610

(609) 585-0050
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'PLAINTIFF'S
EXHIBIT ~

et ., Vincent Vitiello, Newark Police Dept.

ALatement began at appx 3:35PM.

My name is Det. Vincent Vitiello of the Newark Police Dept. I am going to ask you some
questions vegarding a shooting homicide which occurred earlier this afterpoon in the area
of So. Orange Ave and S. 19th S§t. Will you be willing to answer these questions
truthfully and to the best of your knowledge and belief?

Yes.

What i3 your name?
Johnny Lee Davis,

What is your birthdate and vhere were you born?

RS, Newark, N.J.

o po p oo

Qi What is your Social SEceurity Number?

Al X ,

Q3 Do you read, write, and understand the English language?

Al Yes,

Gl what is the highest level of education that you have recaived?

Al 11cth grade.

Qd Were you in the area of So. Orange Ave and S. 19th St earlier today?
Al Tegh.

Q. Who were you there with?

ol

¥y stepson, Kemo.

What is Kemo's full name?
Remo Deghawn Reed McCray.

What were you doing in that atrea there? .
We were walking back from the store. . ©

|
s o

bl

fed
.

Where were you walking back to?

We were walking back to where we were working at. On 8. 18th St just im from So. Orange
“l Ave.

o
L]

Q.| What store were you coming from?
A.[The bodega on the corner of So. Oxange Ave amd So. 20th §t.

Q«[|Tell me im your own words exactly what happened while you were walking in that area?

A.||We were walking down So., Orange Ave talking. When we got to the corner of S, 19th 8t,

I heard four gunshots. After I heard the punshots, 1 turned and zaw a heavyset black

male get into-a silver two door car that was parked on the corner thexe. That's when I

raalized that Kemo was laying in the street. I touched him and called out his name but:
didn't respond. He was bleeding from his head.

swal TO AND SUBSCRIBED BeFore e Tl Continued on Paged2
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TR . AGE.
STAIEMENT MADE 102
et. Vincent Viriello
Page -2~

9. You said that after you heard the gunshots, you saw 2 heavyset, black 'male enter a
silver two door car. Did you see this male with a gun?

ﬂ. Yes.
. Did you see him shooting the gun?
#. No.

Where was he holding the gun?
He had it in his hand and he was putting it back inside his pants.

Can you describe the gun to me?
No, I can't.

Can you describe the actor’s hairstyle that got into the car holding the gun?
He had dark dreadlocks.

How long were his dredlocks?
Shoulder lemgth.

Car you describe his clothing?
I don't remember.

About how old did he appear to be?
He was a young guy. Maybe 26-25 years old,

Have you ever seen him prior to this incident?
No.

Where exactly was the car parked at that this person got into?
It was on 19th St near the cormer cof So. Orange Ave.

Was it parked on the eastern side of 19th St or on the western side?
It was parked on the same side as the bar.

Note*** The witness is referring to the western side of §. 19th Se.

. There is a green colored mailbox on the western sidewalk of So. 19th St. When we were at
the scene I polunted this mailbox out to you., Tell me where the vehicle was parked in
relation to that matlbox?

AL I think it was right beside the mailbox.

Q. Was there anybody else inside of thia silver vehicle besides the person that .you have
aglready described?
There was one black male who was driving the vehicle.

Did you manage to get a daegeription of the driver?
No. The only thing I know is that he was black,
TO AND SUBSCRIBED BEFORE ME THIS Continued on Page#3
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Did you get the license plate number of the silver vehicle?

No.

Do you recall what mske or model the vehicle was?

No.

A.

SWLRNTOANDSUBSGHIBED BEFORE ME THIS

Was thereanything peculisar zbout the vehicle which would help us in identifying it such
as body damage or added features?
Not that I remember.

Did the driver ever get out of the vehicle?
No.

Did you notice the driver or the passenger of the vehicle prior to hearing the gunshots?
No.

Did the vehicle pull up and park at that location or did it appear that it was already
parked there? _

T think it was already there.

Was the vehicle parked there when you passed that location walking to the bodega?
I think it was,

Wag there anybody in it at that time?
i'm not sure.

Were any words exchanged before the shooting started?
No. Nothing.

Wag Eemo having any problems with anyone that you are aware of?
T don't know.

¥or how long have you and Kemo been wotking on So. 18th St?
We just started -today. It was our first day.

What type of work were the two of you doing there?
Caxpentry, We were renovating an apartment.

Was anybody else outside in the jmmediste area when the éhooting accurred?
No, 1t was just me and him walking.

Is there anything you want to.add before this statement is closed?

No. 3.0 .
Have any threats or promises beenééézz; o you to give this statement?
No.

Continued on pagefd

F \

DFl

A-S0M-8-01 : J-044797

al




11/10/284s&%:18-cv-05881-PGS Document 70-1 Filed 07/30/19 Page 4 of 4 P&RRIADF 9 /008

OLICE DEPARTMENT - STATEMENT FoRM NEWARK, N.J.
GENTRALARREST NG v CENTRAL COMPLAINT NO.:
AGE:
Page =4~

}. Do you swear or affirm that this statement is the tyuth and nothing but the truth?
h. Yes.

. Will you noew sign this statement after first reading it and making any corrections or
& deletions that you feel are necessary ¢o mske it accurate?

« Yes, —
tatement closed at appx 4:05PMIDI....-..."‘..’...‘.".‘.I.'.’.lIQ'..IQ"'.."".'.".

S.WOMTOANDSUBSOMBED BEFORE ME THIS
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. {vikreH 4, 2004 _ = 22025-04

VOIRINTARY STATEMENT OF: : ‘ R - '

SFACY WEBRR WILITAMS RM/MDORE 7/20/47/ —— PO FPAYETTEVIIIEN.C
REPDENGE: ) . T .

Y ¢ 07012/ 15T B, 7T,

OCRUPATION: . ' , ABE:

¥ FEMPLOYED : 46
STATEMENT MADE 707 ) ; 1
DETEC RASHID SABUR HOMICIDE SECTION LD, 6596

Statement Started at 1130 AM March 42004 . -

Q] Mno Williams, I"m Detective Rashid Sabur with the Newark Police Department Homicide Unit, 'Here with
me is Investigator Susan Bzik of the Essex County prosecutor’s Office Homicide Unit and we would like
to ask you some qumhons pertaining to a shooting incident that took place at the intersection of South
Orange Ave. & So. 19™ St. in Newark on Tuesday march 2, 2004 afound the hours of 1:56 PM. This
incident resulted in the death of an individual who was later zdenuﬁed as being DeShawn Mchy Will

- you answer our questions for us truthfully and to the best of your knowledge?

Yes I will
Before doing so would you tell me for the. records if the mformauon that appears at the top of this form as
it pertains to correct
Yes.
And would you also tell me for the records the extant of your educztton?
High School. :
Can you read, write and undetstand the English language?-
Yes.
'And how long have you resided at your current address?
About a year
Where did you live prior to this and for how long?
I lived at and I fived them for ten years.
How many brothers and sisters do you have?
No brothers, five sisters.
And what is your mother’s maiden name?

L2

e

SR

Are you familiar with the incident 1 menuoned to you?

Yeah, I was in the area,

Exactly where were and who were you with?

I was across the sireet on So. 19 St in the vacant lotand I was wnthmyﬁrstcous:“
And during this time what did you observe?

Well I was walking towards the direction of the shooting from the lot. I was leaving the lot onmy way o
the bar on the comer of So. 19™ St. & Se. Orange Ave. called the Sand Pit, As I was walking towards the
bar I heard a shot. After [ heardtheshotlmedandlookedbehmdmeandthntswhenlsawmycousm
nmning in the opposite direction away from the shooting. ‘Then I looked in front of me and that’s when I
saw thé guy laying in the street and another guy standmg over him from an angle pointing a gun down at}

SWORN TO AND SUBSCRIBED BEFQRE ME THIS
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r O CENTRAL ARKEST NO.: CENTRAL COMPLAINT
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FVCEDNTARY STRIEMENT-OF: ; :
4T A NERR. WILLIAMS B/M/DORE 7/20/4 DOR: FAYETTEVILIENC
REEID e - . .
o NI 070 STer T K

OQCUPATION:
NTPLOVFD

AGE .
36

STRTEMENT MALE TO:

CTIVE RASHID .SABUR HOMICIDE SBCTIDNI.D 6596 -

hxmaudheexthershottheguywhﬂehewaslaymgonﬁwgmundaboutmaybeonemoreumeortwma,l
can’t remember. At that point I stopped and I’m looking because the gay hirned back and got back in the
car. Ilookedatthecartotrytogettheplatenumberbutldxdn’tseeaplaﬁenordxdiseeaTemptagmthe
back window of the car. The car left and it went north on So 19™ St. At that point, I ran back to my car
that was parked in the vacant lot T was in with my cousin to get my cell phone, Once I got my phone I
dialed 9-1-1 and as I was doing that I started running back to the arca where the guy was shot. As I was
nmmngbacklsawtwopeoplestandmgacmssthemeetﬁomﬂxebarmﬁontoftblsplacethatusetobea
restaurant or something and if I'm not mistaking, they were ﬂlemdurmgthetlme of the shooting.
As [ was on the phone, I ran over to where the was and I mthephoneatthesamenm¢
and I was looking at the guy who got shot to seeb;‘dlycoxdd tell if hé"Was ndt " Then thépdbpte
from the church came down to see what had happened and at the same time I saw a burgundy unmarked
police car driving by and I flagged them down. Aﬁerthatﬂleofﬁcersasmdmyqumtxonsaboutﬂmcarthat
was involved in the shoonngandltold them and that’s about it.

Mr Wn!hams, were you able to get a good look at the vclncle that ﬁ:e person who shot the man got into?
As far as I could say, T saw the rear of the vehicle.

Can you give me a description of this vehicle as you remember 1t? :

It looked like a silver or gray Pontiac Grand AM. Late model, I would say about 2002 and 2004 It looked
like it could have been a two door car, There was no plate or temp tag on the car,

Were you able to sce the number of occupants in this car?

No.

Can you tell me which side of this car did the person who did the shooting ente;ed from?

The passenger side.

Was the person who did the shooting the only one you saw get into this car? -

Yes,

Was the person who did the shooting male or female?

Male.

About how far away were you standing from the area where the victim was shot?

I would say 75 to 100 feet or better.

From where you were stinding, were you able to get a good look of the person who did this shooﬂng"

[ saw him bmnotthatgood,

Can you give me a description of the person you saw doing this shooting?

He was a black male between 5°9” and 67, he was medium complexion, he was standmg at an angle so -
can’t really say what his built was and I can’t remember how his hair was. Ithmkhewaswennng hke light
khaki and I can’t remember the type of shirt he was wearing.
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E -RASHID SA.BUR . - : - HOMICB)E SEC!'ION 1.D. 6596
Wercyouabletoseeth:s person sﬁccﬁomvvlmeymrmmmm?
Slightly, yes. -
Would you be able to 1dent!fy this person if you were to see him again?
I’m not sure at this point.

Would you be able to identify the vehicle that this person left the area in if you were to see it agam?
Only the rear end and from what I saw, it looked like it was a Grand AM
At the beginning of this statement you mentioned that after the person did this shooting he got back into the-
car that drove him away from the scene. Is this correct? .
Yes.
Did you see this pcrson exit the vehicle that drove him away from the sceng?
No I didn’t.
When did you first notice this car you believe to be a Pontiac Gfand AM?
When the shooter ran to the car and got into it.
And during the time that you notice this car, can you falf me exactly where it was? '
It was sitting about two car length away mﬁem ot the comer of So. 19™ St. on thie same side of
the street the bar is on.
You also mention that when you ﬁrst took Mh the victim being shot, you saw at least two individuals
standing in front of a place on So 19™ §t, ﬂmmwha restaurant. Is this cnmct‘?
Yes.
Were these individuals maies or females?
" Yknow one was a male but I can’ tremembd’ﬂ'ﬂxeoﬂleronewasafemahomot.
Can you tell me how long these individuals suere standing there prior to the shooting?
At least about ten or fifieen mimtes,
Do you personally know these two individuals?
No.
How often are you in this areawherethe shoutmgmok place?
I'm famﬂ:armlhtheambecauseaboutsrxorsevenyeamagolusetowmkmthe Sand Pit,

Did you recognize the individuals who were standmg in front of this former restaurant as anyone you may

know from the area?

No.

Did you recogmzed the vehicle that drove the suspect away ﬁom the scene?

Mo.

Were you able to geta logk at the gun the shooter used to shoot the victim?

I know it was shiny, the herrow looked 1ong and I couldn't tell what the handle looked like.
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- CENTRAL COMPLAINT
22025-04

RASHID SABUR : ' HOMICIDE sacnoum 6596

mdyounoucetfthewctmwashavmgaconversatmnthhthepetsonwhoshothlmpnortotheshoohng?
dn’tseeanyﬂ:mgunﬂllsawh:mlaymgmthesﬁeet. T T .
And during the time that you approached the vietim, did you reoogmze him as anyone thatyou knew from
a_rga? .

1
I

as anyone in the area mentxoned anything to you aboud this shooting since it oocurred?
haven’t been back to that area since then.
{ there anything else you wish to add to this statement?

%
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POLICE DEPARTMENT STATEMENT FORM NEWARK, N.J.
CATE: CENTRALARRESTNO: CENTRAL COMPLAINTNO-
JunY 23,2004 . 22025-04 ‘

Y Y STATEMENT OF: . l
30 LEE DAVIS

50

- :
[ECTIVE KEITH SHEPPARD NEWARK POLICE HOMICIDE SECTION 22 FRANKLIN ST. 4th FL.

'STATEMENT BEGAN AT 1245 HOURS
Q: fB. DAVIS MY NAME'IS DETECTIVE KEITH SHEFPARD AND I'M ALONG WITH INVESTIGATOR BZIK OF THE
SEX COUNIY PROSECUTORS OFFICE AND WE WOULD LIKE T ASK YOU SOME QUESTIONS IN REFERENCE
0 AN IDENTIFICATION THAT YOU'VE MADE ON THIS DATE, OR YOU WILLING TO ANSWER OUR QUESTIONS?
A: [IYES
Q: bm. DAYIS cav You READ WRITE AND UNDERSTAND THE sneusu%?l%& &J aust Loce ‘Q‘;
A:|}VES T CAN |
Q: [MR. DAVIS WHAT IS THE HIGHEST LEVEL IN EDUCATION THAT YOU'VE COMPLETED?
A:10th GRADE
Q:|fMR. DAVES, WERE YOU FORCED IN ANY WAY TO GIVE THIS STATEMENT?
As¥o T waS WoT
Q:{MR. DAVIS, ON MARCH 2,2004 DID YOU GIVE A DETATL STATEMENT TO DETECTIVE VINCENT VITIELLO,
IN REFERENCE TO THE SHOOTING DEATH OF KEMO DESHAUN REED?
a:f|ves T D
Qi R. DAVIS WAS THE STATEMENT YOU GAVE TO DETECTIVE VITIELLO THE TRUTH AND NOTHING BUT THE
TRUTH?
Ayl TO THE BEST OF MY KNOWLEDGE, YES
Q4| MR DAVIS, IS THERE ANYTHING THAT YOU WISH TO ADD TO THAT STATEMENT YOU GAVE ON MARCH 2,20047
Aq NO
Q3 MR. DAVIS, YOU WERE BROUGHT INYO THE NEWARK POLICE HEADQUARTERS TO LOOK AT PHOTOGRAPHS OF
POSSIELE SUSPECTS 1S THAT CORRECT?
Qf HR. DAVIS, ON THIS DATE JULY 23,2004 YOU HAD THE OPRORTUNITY TO VIEW SIX BLACK MALES IN COLOR
PHOTOGRAPHS IS THAT CORRECT?
A THATS CORRECT.
Qj PRIOR TO YOU VIEWING THE PHOYOGRAPHS DID DET. JOSEPH BADLEY READ THE PROTO DISPLAY INSTRUCTIONS
1 ]| 20 vou?
A{ ves
‘Qf MR. DAVIS DID YOU FULLY UNDERSTAND THE INSSTRUCTION"
A} YES
Qf MR. DAVIS DID YOU SIGN YOUR NAME AT THR BOTTOM OF THE INSTRUCTION FORM?
AR YES
LWON‘ FO AND SUBSCRIBED BEFORE ME THIS
)
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225A - 26M -8 -03
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POLICE DEPARTMENT STATEMENT FORM NEWARK, N.J.
D:T;_L 23 , 2004 CENTRALARREST NO- CENTR;; 8!:2)!;!:(.3!2{? NO-
oL Y STATEMENT OF:
JO

LEE DAVIS

MR, DAVIS, YOU MENTIONED NUMBER FIVE, CAN YOU TELL ME IN YOUR OWN WORDS WHY YOU CHOOSE
PHOTQGRAPH NUMBER FIVE?
HIS BATR RESEMBLE AND HIS FACE COMPLEXION RESEMBLE THE SAME THAT I SAW SHOOT AND KILL KEMO.

MR. DAVIS, CAN YOU SIGN YOUR FAME ALONGC WITH THE DATE AT THE REAR OF THE PHOTOGRAPH YOU JUST
IDENTIFIED?

YES WITNESS DOES COMPLY BY SIGNING HIS NAME AT THE REAR OF PHOTOGRAPH NUMBER FIVE,THE SUBJEC]
IN PHOTOGRAFH NUMBER FIVE IS WILLIAM EATYMDRE SBIF479133B-

MR. DAVIS ARE YOU SURE THAT THE BLACK MALE YOU CHOOSE IN PHOTOGRAPH NUMBER FIVE DOES RESHMBLE
THE SAME BLACK MALE THAT YOU OBSERVED SHOOT AND KILL KEMO DESHAUN REED?
YES

MR. DAVIS, DID YOU HAVE THE OPPORTUNLITY TO COMPLETE THE ESSEX COUNTY PROSECUTORS OFFICE
PHOTOGRAPH IDENTIFICATION FORM?
YES

| AND NOTHING BUT THE TRUTH?
A YES, SO EELF ME GOD.

§ MR. DAVIS, DID YOU SIGN YOUR NAME AT THE BOTTOM OF THE PHOTOGRAPH IDENTIFICATION FORM?
% YES I DID
g N0

MR. DAVIS IS THIS STATEMENT THAT YOU'VE GIVIN TO ME THE TRUTH AND NOTHING BUT THE TRUTH?
: YES

: YES 1 WAS

MR.DAVIS IS THE CONTIENTS IN WHICH YOU WROTE ON THE PHOTOGRAPH IDENTIFICATION FORM THE TRUTH

MR. DAVIS 1S THERE ANYTHING THAT YOU WISH TO ADD TO THIS STATEMENT?

MR, DAVIS, WERE YOU TREATED FAIRLY BY THE NEWAR POLICE DEPT AND THE ESSEX COUNTY PROSECUTORS
OFFICE?

MR. DAVIS WERE TRERE ANY PROMISES OR THREATS MADE TO YOU FOR THE EXCHANGE OF THIS STATEMENT?

iR DAVIS. T WILL L ASK YOU TO READ THIS STATEMENT AND MAKE CORRECTIONS WITH YOUR INITTALS AND
SUBSCRIBED BEF AFTERWARDS WILL YOU SIGN THIS STATEMENT?

STATEMENT ED A‘l‘/@mm .

SIGNATURE

Z22GA - 25M - 8-03 ~-04482-
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- ESSEX COUNTY PROSECUTQL’&*S OFFICE

 PHOTO mspmy INSTRUCTIONS
oue: J-d 204 caeumser A 2 04
Witness' Name: j /’\n/k:f LC&_&Z

. (#Rr\r NAME)

/ In 2 momeny, I will show you a number of photographs one at a time. You may
take as much time as you need to look at esch of them. You should not conclude that the
person whd committed the crime 1s in the group merely becausela group of photographs.
1s beigg shown to you. The person who commitied the crinie may of may not be in the
group. and the mere display of the photographs is not meant to suggest that the police

- believe that the person who commuitted the cnime is in one of the phmographs Youdo

not have to se!ect any ghotggr_ gh-

.-,

There is no significance to the order 1.n which the photographs are displayed. Even
i you selecra phomeraph all of the pho:o;raphs will still be shown to you. Tell me
immediately 1§ You recognize anyone in ong of the photogmphs

Please keep in mind that hmrs!\ les Beards. and moustdches are easily.changed.
Peuple gain and lose weight. Alsa. phommphs do not always show the true complexion
of 2 person, it may be lighter or darker than shown in the pho:ograph.

1f vou select a photograph, pledse da not ask me whether ! agree with or}.uppon
vour sclection. | do not know whom the suspect is, if they are in the line up, or what
photogr:ph he:she may be if present. It is your choice alone that counts.

Please do not discuss whether or notyou seiected 2 pho:ogmph with any other
W iiness. .

[ HAVE READ THE ABOVE INSTRUCTIONS. OR THEY HAVE BEEN READ 7O
ME. AND [ UNDERSTAND THEM.

WITNESSED BY:

c/7a .¢‘7f2

“ )'fr\mss SIGNATLT
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ESSEX COUNTY PROSECUTOR’S OFFICE
PHOTOGRAPH IDENTIFICATION FORM

SECTION:___HOMICIDE -
FILE: J4f ng-/ —DH

hd ‘ ) . ) N " ! . . . . . ..
!

CC#:
_M e . . on /2. 25' /D/‘( at
: (AM[PM), have an opportunity to-read aud sign the PHOTO DISPLAY INSTRUCTIONS and -

, then rnew a group of 2 photographs These photographs were displayed one at a time and were

neverjshown next to one.another. Each photo showed the face.of a 5&M | %‘ P é

and gpthing else. I examined the photographs carcfully until I identifled photograph #__=5  ashbeing that
ofthe_-_f@# o who._ 4—- “’ﬁ:agﬁ__f 5%% & S,
_ 2<£‘g§~a, fHar QOM‘-—PZ. EXC 4 9/\-— ' Ag —[—&
Fzrsan. #aﬁg })44')% /Ce.- /‘La '

. of the Essex County Prosecutor’s Office is the

Ipers«rn wﬁo aéked me fo.view these photographs; Neither he/she nor anyone else used any

threfs or premises, urged or promi:ted 1.n'e'in. a'ily way to choose any of the afore-mentioned
phot¢graphs. I have been given an o_pportunity.to read this form‘ (or had it read t6 me) and ha.ve’ ,
been psked to sign my namé to it if the contents are the truth to the best of my knowledge and |

belief.

Witnpssed: //Q- g
. —>

CLHZ001
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&

ESSEX COUNTY PROSECU-T OR’S OFF ICE -

\ PROSEGUTOR'S

GYFISE

:_ PHOTO DISPLAY REPORT
Case Number: H Zﬂ '-0"_/ . Date:___ /23 "Of"/

StrtTime: /D ne "~ EndTime: _ /S e

@ | jﬁzgmé_v ﬂg con. /9595056

3) ' %72011 J/‘/A;jmf T 2ol 6FTT EL
L@ Cnatd Lrmoter. CR0060633550
®) Lotimore (/ollam T 2803 104/24

©  SYACC, frorse  T250962493

Name of Witness: jn/m.,;z . Lovrr

Comments and Demeastor of Witness (to be written by officer conducting line-up)
=7= ﬂ-{fc.ng-e 2 7&5 Mﬁﬂeﬁc ',?t & Sy

VrscEarrarg,

Did witness ask to-see any photos again? ~ Yes : @

A/aﬂy é&?z‘gm{?fz % Z
PRINI‘NA?\EI FFICER’S SK _

CLH2001
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EXHIBIT P-11
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DECLARATION OF CARL HERMANAI

8.5 Because the Government sought the death penalty, the dcfchsc
was able to staff the defense team with few limitations, including the hiring of a
mitigation specialist, an investigator, and a jury consuliant. Mr. Baskerville
also contributéd fully to the mitigation process as well as the fact investigation.
‘All strategic decisions pre-trial were discussed with Mr. Baskerville, and there

were no issues that I can recall where there was a dispute about any decision

that was made.
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DECLARATION OF.KENNETH KAYSER

‘ | 8. Because tﬁe Government éought the death penalty, the defense
was able .to staff the defense team w;th few limitations, in—cludi_ng -thé hiring of a
mitigation specialist, an investigator, and a jury consuitant. Mr. B":askerville ;
-_ also contributed fully to the mitigation process as well as the fact investigation.
All strategic decisions pre-trial were discussed with Mr. Baskerville, and theré

were no issues that I can recall where there was a dispute about any decision

Athat was made.
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DECLARATION OF CARL HERMAN

. 9. After the Government notified Mr. Baskerville (;f its in.tention to
seek the death i)en_alty, I (as'in all my death penalty cases) discussed at lcngth
with Mr. Baskerville the potential for him to cooperate with the Government in -
return for the Government removing the death penalty'from consideration. Mr.
Baskerville rejected categorically any cooperation with the Government, even to

E-1

avoid the possibility of the death penalty.
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DECLARATION OF KENNETH KAYSER

9. Aftef the Government notified Mr. Baskerville of its intention to
seek the death penalty, Mr‘. Herman ;.nd I discussed at length with Mr.
Baskerville the potential for him to céoperate with the Government in return fdr _
the Government femoving the death pénalty from consideration. Mr.
HEéskerville rejected any cooperation with the Government,' éven to avoid the

possibility of the death penalty.
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DECLARATION OF CARL HERMAN

10. The defense team submitted numerous pre-trial motions
challenging various pieces of evidence the Government .sought to introduce at
trial. The challenges to the Government’s evidence were also discussed at -
length with Mr. Baskerville, who agreed to the st.ratégy Mr. Kayser and I

employed. Pre-trial hearings were held on some of these legal challenges while

other issues were decided after extensive briefing.
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DECLARATION OF KENNETH KAYSER

10. The defense team submitted numerous pre-trial motions

hallenging various pieces of evidence the Government sought to iritroduce at

trial. ’f‘he challenges to the Govemment’s evidence were also discussed at
ength with. Mr. Baskerville, who agreed to the strategy Mr. Herman and I

mployed. Pre-trial hearings were held on some of these legal challenges while

dther issues were decided after extensive briefing.
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DECLARATION OF CARL HERMAN

11. Mr. Baskerville also actively participated during the nearly
seven-week-long jury selection process. He consulted with both Mr. Kayser é.nd
me, as well as lt‘he jury expert. He regularly gave input, and the trial team met
with him after court to discuss potential jurors. There was no disagregment

expressed with the strategy employed by the trial team duririg jury selection.
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DECLARATION OF KENNETH KAYSER

11. Mr. Baskerville also actively participaited during the nearly

%even-week—ldng jury selection process. He consulted with both Mr. Herman

d me, as well as the jury consultant. He regularly gave input, and the trial
eam met with him after court to discuss potential jurors. There was no

isagreement expressed with the strategy employed by the trial team during

jHer selection.
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DECLARATION OF CARL HERMAN

12. As an experienced death penalty attorney, understood that
our primary task was to challenge the Government’s evidence, but paramount
in every decision that was 'mac‘le was to prevent Mr. Baskerville from receiving a
death sentence. This concern caused us to evaluate the Government'’s caée on
the drug counts differently than the murder counts and the entire f:ase
differently from a non-death penalty case. The stfategie; we employed had to
be baéed on the outcome of the entire ktrial, including the penalty phase-. Since
a review of the evidence on the drug counts revealeci an overwhelming case for
the Government, decisions to challenge or not to challenge certain witnesses on
cross-examination or to contest certé.in Government evidence were made so the
defense team (1) wo_uld not lose credibility with the jury, and (2) with an eye
toward setting ﬁp.anticipated rhitigétion themes in the event the trial
proceeded to thé penalty phase. Thus, certain decisions not to cross-examine
on certain issues, not to object to certain evidence and not to dispute some of
the Govemmenf’s evidehce were made with these considerations in mind and

may not have been the strategy the defense team would have employed in a

non-capital case.
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DECLARATION OF KENNETH KAYSER

12. Mr.‘Hermah and I understood that our primary’task was to
challenge the Government’s evidence, but paramount in every decision that
was made was-to save Mr. !Baskerville from receiving a death sentence. This
4concern caused us to evaluafe the Government’s case on the drug counis
differently than the murder counts and the entire case differently from a
non-death penalty case. The strategies we employed had to be based'on _the
outcome of the entire trial, including the penalty phase. Since a review of the
evidence on the drug counts revealed a very strong case for the Government '
decisions to challenge or not to'challenge certain witnesses on
[cross-examination or to contest certain Govefn;nent evidence were made so the
Kefense team (1) onuld not lose credibility with the jury, and (2) w:th an eye
Itowax;d setting up anticipated mitigation issues in the event the trial f)roceeded
~ fo the penalty phase. Thus, certain decisions not to cross-examine on certain
ssues, not to object to certain evidence and not to dispute some of the
.'}overnment’e evidence were made w1th these considerations in mind and rhay
10t have been the strategy the defense team would have employed in a

hon-capital case.
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DECLARATION OF CARL HERMAN

13. I have rev1ewed the § 2255 motion filed by Mr. Baskerville in
whxch he clanms that I provzded ineffective assistance of counsel I submit this

Declaration to addrcss the specific claims raised in the §, 2255 motion.
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DECLARATION OF KENNETH KAYSER

13. I have reviewed the § 2255 motion filed by Mr. Baskerville
in which he claims that I provided ineffective assistance of cdunéel. 1 submit

this Declaration to address the specific claims raised in the § 2255 motion.
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DECLARATION OF CARL HERMAN

| 14. Mr. Baskerville first complains about my failure to investigate
the audio portioh of a video the Government presented at trial. The video

~ contained evid‘ence of one of several drug transactions that were charged in the
superseding indictment. Mr. Baskerville claims the audio portion showed that
the FBI agent could not identify the vehicle used in the 'transactioh, the license
plate number or whether a tttan'saction took place. Further he claims that
counsel’s “excuse” for not using the audio was because counsel informed him

P

‘that “a federal agent cannot be impeached.”
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DECLARATION OF: KENNETH KAYSER

14. Mr. Baskerville first complains about the failure to investigate
the audio portion of a video the Government presented at trial. The video
contained evidence of one of several drug transactions that were chafged in the
superseding indictment. Mr. Baskervillé claims the audio portion ;howed lthat,. ‘
the FBI agent could not identify the vehicle used in the transaction, the license
Jplate number or whether a btransaction took place. Further h¢ claims that

founsel’s “excuse” for not using the audio was because counsel informed him .

Fhat “a federal agent cannot be impeached.”
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DECLARATION OF CARL HERMAN

15. Mr. Baskerville’s claim that I told him that “a. federal agent
canﬁo_t be impc;_ached" is simply untrué. I never told him that, nor do ] agree
with the statement. First, while it might be difficult to impeach an FBI agent, |
was in fact able to impeach Special Agent ShaWn Manson on aspects of her

testimony. This included her statements regarding efforts to protect the

government informant-murder victim, Kemo McCray, which wa§' designed to
hel.p the defense at the penalty' phase to “shift the blame” for thc death to a
perceived Government failure to protect its own witness. Second, | would never
tell any client that a law enforcement witness “cannot be inﬁpeached” as tﬁy _ |
expcr;ience shows that to be almost universally untrue. Third, while | have no
memory of this audio portion ever being an ‘issue that Mr. Baskerville raised, or
that was discussed at any '1cn'gth*, an-examination of the evidence shows,the

audio portion would not be something the defense would want before the jury

in any case.
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DECLARATION OF:KENNETH KAYSER

-15.  Mr. Baskerville’s claim that I told him that “a federal agent
cannot be impeached” is siniply untrue. I never told him th;at, nor do I agree
with the premfse. First, while it is generally difﬁcuit to impeach any FBI |
agent, oné such as Special Ageﬁt Shawﬁ Manson is particularly difﬁéult. She
had a strong command of the facts and testified with conﬁdence. Shé was an
iattractive gnd likeable person who seemed to have a good rapport with the |
jury. Despite being an impressive vaemment witness, shé was in fact able to
be impealched on aspects of her -téstimoﬁy. Th-f-s included her staiemen-ts'
'egarding efforts to protect the government ‘informaqt-murder victim, Kemo
McCray, which helped the defehse_ at the penalty phase as it “shifted the -
plame” fof the death to a perceivéd Govemmeﬁt failure to protect its own
ﬁtness. Second, I would nevertéll any client that a law enforcerhcnt witness
‘J:annot be impeached” as my experience showé that to be almost univefsally
1 ntrué and it is a goal of any defense atfomey. Third, whilé I have no rhemory‘
c# this audio portioh ever being an issue that Mr. Baskerville raised, or that

\Jas discussed at any length, an examination of the evidence shows the audio

p#:rtion would not be someth'ing. the defense would want before the jury in any

c%se.
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DECLARATION OF CARL HERMAN

16. There Were éeveral video recordings from the six drug
transactions which clearly showed Mr. Basker\-rille engaged in drug |
transactions, thus making the audio from one of the carlier 'recordings of
significantly less value. The audio would only have served to make the event
more real in the jury’s mind, and Agent Manson’s i:espimony showed that the
audio would not have contradicted her on any material aspect of the drug case,
which, again, was overwhelming in n:1y view of the evidence. Finally, there was
no real dispute over the vehicle used or its license plate nufnbef asthe same

vehicle was used in other transactions and was tied to Mr. Baskerville through

registration records.
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DECLARATION OF: KENNETH KAYSER

16. There were several video recordiﬁgs from the'six,,dfug

. transactions which clearly showed Mr. Baskerville eﬁgaged in drug
‘transactions, thus making the aucﬁo frorh one of the egrlier rgcordings of
significantly less value. The audio would only have served to.niak; the evént i
mbre real in the jury’s mind, and Agent Manson’s testimony showed that the
audio would not havé contradi(:ted' her on any material aspect of the drug case,
which was probably viewed as overwhelming by the jury. Fi;lally, there was ho
real diSputé over the vehicle used or its license plate number és the same

vehicle was used in other transactions and was tied to Mr. Baskerville through

%‘egistration records.
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DECLARATION OF CARL HERMAN

17. Mr. Baskérvillc next complains about my failure to investigate
“the phong.system at Hudéon County.” This claim deals with the testimony of

' Deéuty Marshal William Cannon that the Hudson Coimty Jail did not h_évc the
capacity to record inmate phone calls in ,tﬁe time period where .Mr. Ba_,skéfville
was overheard on the phone complaining that Kemo McCray was the one

responsible for his arrest and incarceration.?2 He further claims he asked

counsel to investigate when such calls were first recorded. Finally, he claims 1

told him that Deputy Marshal Cannon “was a known liar.”
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DECLARATION OF KENNETH KAYSER

17. Mr. Baskerville next complains aboﬁt the failure to

investigate “the phone system at Hudson County.” This _claim deals with the
testimony of Deputy Marshal Willian;x Cannon that the Hudsoﬁ County Jail did
not have the capacity to record inmate phone calls in the time periéd where Mr.
Baskerville was overheard on the phone éomplajning that Kemo McCray was.
the one responéible for 'his arrest and incarceration.2 Hé further élaims he

asked counsel to investigate when such calls were first recorded. Finally, he

clairhs he was told that Deputy Marshal Cannon “was a known liar.”
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DECLARATION OF CARL HERMAN

‘1$. Factually, Mr. Baskerville’s assertion't'hat I told him that ».
Deputy Marshal Cannon “was a known liar” is false. I had no knowledge
whafsoevér about Deputy Marshal Cannon before the Government notified me
that he would be a witness in the case. Additionally, I have no mehbw of any
request by Mr. Baékerville Vto investigafe the" Hudson County Ja;il's abiiity to
record célls, nor do I have a memory of ever discussiné the issu¢ wi’;h anyone
on the defénég team. The Government would have been obligated to turn over
any recording of Mr. Baskerville if it existed, so there wés no lcgiﬂrqgtc reason
to challenge the lack of a recording, which only enhanced the defense’s ability
to cross-examine the witness who p’urportedly heard Mr.‘ Baékerville dL_iring the
Jjailhouse call. If the call was recorded, it could have easily confirmed what t.h.e.
witness was saying, but in any éase since the »Govemfnent had several
witn‘esses testify to similar jailhouse “admissions” by Mr. Baékerville, [ do not
believe that an investigation of Depﬁty Marshal’s statements wéuld have been

productive,® and could possibly have revealed even more damaging evidence. |
Whether Cannon’s knowledge of the phone system was based on something he

ilearned from a third party, arguably making his testimony hearsay, was not an
Fssue that Mr. Baskerville raised with me at the time, but in any case requiring
#.he Government to call another witness on this issue would not have been

broductive on such a minor point and may have affected the defense’s

redibility with the jury.




| |
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DECLARATION OF KENNETH KAYSER

18. Factually, I nevef told Mr. Baskerville that Deputy Marshal

ICannon “was a known liar.” I had no knowledge whatsoever about Deputy

T\/larsha] Cannon before the Government notified me that he would be a witness

n the case. Additionally, I have no memory of any request by Mr. Baskerville to

| nvestigate the Hudson County Jail’s ability to record calls, nor do I have a

memory of ever discussing the issue W1th anyone on the defense team. The
Sovernment would have been obligated to turn over any recording of Mr. |
Baskerville if it ekisted, so thére was no legitimate feason to chdlenge the lack
¢f a recording, which only énhanced the defense’s ability to cross-examihe the
Witneés who purportedly heard Mr. Baskerville duﬁng the jailhouse call. If the
Tall was recorded, it could ﬁave egsily confirmed what the witness Was_ saying,
put in any case since the Govem-rﬁent had approximately half a dozen
witnesses testify to similar jailhouse “admissions” by Mr. Baskerﬁl!e, I do not
believe- that an investigation of Deputy Marshal’s statements would have been
pbroductive,3 and céuld possibly have revealed even rﬁore daméging eﬁdenCe.
Whether Cannon’s knowledge of the phone syétem was based on something he
fearned from a third party, arguably making his tesﬁmony hearsay, was not an
lFsue that Mr. Baskerville raised with me at the tit_ng, but in any case requiring
hhe Government to call another witness on this issue would not have been

productive on such a minor point and may have affected the defense’s

¢redibility with the jury.
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DECLARATION OF CARL HERMAN

. 19. Mr. Baskerville next complains about my failure to investigate
Govérnment witness Anthony Young. This claim involves Young’s testimony
that Rakim Baskerville was present when the co-cdnspirators received a phone
- call from Paul Bergriln at épproximately 4:00 p-m. on November 25, 2003,
disclosing _that‘ the informant against Baske;‘-ville was Kemo McCray. While the
phone ca‘l_litsélf played an important part in the, murder counts, the fact that
Young may have._misidehtified who was present when the call was received did
not appear to be of any value in impeaching Anthony Young, especialfyn when
the Government had produced in discbvery a recording of the call that,
although inadmissible due to a sealing violation, largely corrbboratcd Young;s
-account of what Bergrin said". ln.anycasé, I have no memory of ihe issue vbeing
raised by Mr. Béskcrville at any time. Even if Mr. Baskerville did raise the
issue, it is not clear hdw any investigation would have contradicted Mr. Yoﬁng’s _

testimony. Certainly the calls intercepted during the investigation into the

ICurry Organization did not plainly reveal who else was present during the

phone calls (or, conversely, plainly show that Young had misidentiﬁed who was

~ |sitting with him).
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DECLARATION OF KENNETH KAYSER

19. Mr. Baskerville next complains about the failure to investigate
Government witness Anthony Young. This claim involves Young’s testimony
that Rakim Baskerville was present when the co-conspirators received a phone

‘Acall from Paul Bergrin at approximately 4:00 p.m. on November 23, 2003,

isclosing that the informant against Baskerville was Kemo McCray. While the .
hone call itself played an important part in the murder counts, the fact that
oung may have misidentified who was present when the call was received

%oes not appear to be of any great value to impeach Anthony Young, especially

when the Government had produced in discovery a .recording of the call that,
although.inadmissible due to a sealing violation, largely corroborated Young’s
account of what Bergrin said. In any case, I have no memory of the isSue beirig
raised by Baskerville at any time. Even if Mr. Baskerville did raise ”f.he ‘issué, it
Ais not clear how any inveétigation would have contradicted Mr. Young's
+estimony. Certainly the calls intercepted during the investigation into the
Curry Organization did not plainly reveai who else was present during the

phone calls (or, conversely, plainly show that Young héd misidentified who was -

%itting with him).
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20. More generally, the defense had a good deal of evidence to
impeach Anthony Young and employed'an aggressive strategy to discredit him,
which was discussed at length with Mr. Baskerville.* First, Young was an |
adfnitted' cold-blooded killer. This fact was helpful at the penalty pnase as '.
Young, the triggerman who gunned down McCray, had been insutated from a
possnble death sentence Second Young had no direct connection to Mr.
Baskervxllc, and so his testimony had only an xndxrect impact on Mr
Baskerville; by contrast, Young was a more impor.tant witness against Paul
Bergrin at a subsequent trial of this mc:dent Finally, Young was Cross-
examined on hlS ongmal version of events to the FBI where he first denied
being the triggerman and then demed being involved at all before ﬁnally
confessing to the rnurder. The defense also cross-examined Young about his
fecorded statements to fellow intnate Hassan Miller, in which Young appeared
to be counseling Miller to lie to aut_horities in order to obtain a eooperation
pgreement. Thus, the defense did vigorously cross-examine Young while

keeping in mind his importance to strategy involved in the death penalty

bhase.
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20.  More generally, the defense had plenty of evidence to
impeach Anthony Young and employed an.aggressivev'strategy to discredit him,

which was discussed at length with Mr. Baskerville.4 First, Young was an

admitted cold-blooded kilier. This fact was helpful at the penalty phase as
Young, the triggermé.n who gunned down McCray, was not receiving the death'
penalty. Second, Young had ﬁo diréct connection to Mr. Baskerville, and so his
testimony had only an indifect impact on Mr. Baskerville; by contrast, Young
was a more'importént witness againsf Paul Bergrin at a subsequent trial_of this
fincident. Finally, Young‘was cross-examined on his original version of events to
ghe FBI where he first denied being the triggerman and then denieci being

~ fnvolved at all before finally coming clean. The defense also cross-examined
Koung about his recorded statements to fellow inmate Hassan Miller, in wﬁich
(oung appeared to be counseling Miller to lie to- authorities in order to obtain a
fooperation agreement. Thué, the defense did vigorouély cross-examine Yoimg

yhile keeping in mind his imbortance to the death penalty phase.




' I
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21. Mr. Baskeﬁille next complains about my failure to investigate
or challenge the chain of custody as to the drugs that McCray purchased from
him, which were introducc,d as evidence against him.5 Mr. 'Baskerville did
discuss DEA-7 forms with the tria]l team, but ultimgtely, while the for'm-s‘

- contained some minor errors, there was nothing that would have shgwn a
defect in the chain of éustody so as to preclude admission of the drués. A
challenge may have been made to the weight of the evidence, at best, and some
brief cross-examination was done on the errors in the DEA-7 form. However,
this was a minor point that the trial team believed would have ultimately not
been persuasive and would have potcntially‘ undermined the defense’s -

credibility with the jury for thé death phase.
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21. ~ Mr. Baskerville next complains about the failure to

investigate or challenge the chain of custody as to the drugs that McCray

[4

purchased from him, which were introduced as evidence agamst hlm 5 Mr.

Baskerville did dlSCl.lSS DEA—7 forms with the trial team, but ultlmately, whlle
che forms contained some minor errors, there was nothmg that would have |
#shown a defect in the chain of custod& so as to preclude admission of the
irugs. A challenge may have been made to the weight of the evidence, at best,

- 4nd some brief croSs-eMinaﬁon was done on the errors in the DEA-7 form.
lilowever, this was a very m_ihor point that the trial team believed would have

Ultimately not been persuasive and Wduld have undermined the defense’s

cfedibility with the jury for the death phase.
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22‘ . Mr. Baskerville next complains about my failure to present
certain defense witnesses which he claims would have further undefmined
Anthohy Young’s testimony. He further claims fhat “defendant-movant
unequivocally e;lcpressed to trial counsel that he fully intcndcd_ to present an

P

actual defense . . . to challenge all material aspects of Young’s specific

testimony .. .”
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22. Mr. Baskerville next complains about the failure to present
certain defense witnesses which he claims would have further undermined
Anthony Young’s testimony. He further claims that “defendant-movant

unequivocally expressed to trial counsel that he fully intended to present an

actual defense . . . to challenge all material aspects of Young’s specific

testimony . ..”
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23. Mr. Baskerville's assertion that he disagreed with the decision
not to present a defense case is false. In addition to the court’s extensive on-
the-record exat_nination of the'dcfendant’s dccision not to testify, defense
counsel spoke ét length wit}; Mr. BaskeMllc about presenting or not
presenting defense witnesses. Again, our paramount coﬁcem was to maintain
credibility with the jury in order to avoid the imposition of the death penalty.
The discussion about whether to present a defense case began dunng the
extensive trial preparation process and continued right through the nearly six-
week-long trial. At ho time did Mr. Baskerville object to the strategy of not
calling witnesses on his behalf, nor did he request specific witnesses to be

ﬁ:alled, nor did he object to a Speciﬁc witness not being called.
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23. Mr. Baskerville’s assertion that he disagreed with thé decision
not to present a defense case is false. In addition to the court’s extensive
on-the-record examination of the defendant’s decision not to testify,‘defense
counsel spoke at length with Mr. Baskerville abdut not pfes'enﬁng defense

R E .
witdesses. Again, our paramount éoncern was to maintain ci'edibil'ity with the
' jury in order to avoid the imposition of the death penalty. The discussion about .
whether to present a defense case began during the extensive trial preparatioh |
procéss and continued right through the nearly six-week-long trial. At no time

did Mr. Baskerville object to the strategy of not calling witnesses on his behalf,

nor did he request specific witnesses to be called, nor did he object; to a specific

' r\vitness not being called.
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24. At any rate, the witnesses Mr. Baskerville claims should have
been called would have added nothing of value or would have been detrimental
to his case. For instance, Baskerville claims that attorney Paul Bergrin notified

me that he was willing to testify. In fact, no such discussion took place. Even if

it had, I would never have called Mr. Bergrin as é defense witness. First, he
was Mr. Baskerville’s originail attorney who was conflicted out of the case.
Issues may have arisen as to the attorney-client privilege, and the Government
may have been entitled to elicit otherwise privileged communications of Mr.
Baskerville on cross-examination. Additionally, Mr. Befgr_in was, acc_ording to .
the Government, “house counsel” for the Curry'brganization. Any such
evidence elicited in front of the jury would have damaged Mr. Baskerviile,.as
the Government claimed Mr. Baskerville was a part of this organization. 'Mr.
Bergrin’s bias to protect the organization may have been brought out, and,
cduplcd with the éllegation that Bergrin was an unindicted co-conspiratbr in
the McCray murdef, his testiinony may have been seen as self-serving and
lacking credibility. Additionally, I emphasized during the summation in the
guilt phase that Berérin, as “house counsel,” waS pfincipally responsible for
McCray's death. This tﬁeme was also brought up in the opening of the penalty
phase to point oﬁt that Bergin was not facing any Charges; let alone the death
penalty.' Finally, Mr. Bergrin could (and likely would) have invoked his Fifth

Amendment privilege against self-incrimination.®




Case 3:13-cv-05881-PGS Document 70-4 Filed 07/30/19 Page 35 of 71 PagéID: 970

DECLARATION OF KENNETH KAYSER

24, At any rate, the withesses Mr. Baskérville claims should
have been called would ha_ye added nothing of vélue or would have been
detrimental to his éase. For instance, ABaskerville claims that attorney Paul
Bergi‘in notiﬁec;l me that he was willing to testify. In fact, no such diséuésion :
took place. Even if it had, I would never have called Mr. Bergrin as a defense
witness. First, he was Mr. Baskerville’s original attorney vého was conflicted out
of the case. Issues may have arisen as to the attorhey—client 'priVilege, é.nd the
Government may have Been entitled to elicit otherwise privileged
communications of Mr. Baskerville 6n cross-examination. Additionally, Mr.
Bergrin was, according to the Government, “houée counsel” _for the Curry
orga'nization.. Any such évidence elicited in front of the jury would have
darﬁaged Mr. Baskerville, as the Govemment claimed Mr. Baskervil!e wasa .
part of this organization. Mr. Bergrin’s bias to protect the organization may

ihave been brought out, and, coupled with the allegation that Bergrin was an

unindicted co_—conspiratbr. in the McCray murder, his testimony may have been
seen as .self-serving and lacking credibility. Additionally, I emphasized during
the surﬁmaﬁon in the guilf phase that Bergrin, as “house counsel,” was
principally responsible for McCray’s death. This theme waé also brought up in
[the opening of the penalty phase to point out that Bergin was not fééing any |
rharges, let alone the death penalty. Finally, Mr. Bergrin could (and likely

would) have invoked his Fifth Amendment privilege against sélf-incrimination.ﬁ
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25. Similar reasoning existed with potential co-conspirators Jamal
McNeil, Rakim.Baskerville arid Jamal Baskerville, all members of the Curry
organization who were iinplicated to some extent in the McCray murder plot.
Jamal Mchil had a long criminal ‘history, which would have undermined his
credibility. Jamal Baskerville’s bias as Will Baskerville’s family member is
obvious. His involvement with the Curry. organizatioh in general and
specifically the events surrounding the McCréy murder would only have
damaged Mr. Baskerville’s case and 'he.lped the Government prove a drug
conspiracy. And Rakim Baskerville had alréady bceri convicted and sentenced
to life in prison for participating in a'drug conspiracy along with Hakeem Curry
in a previous ;f'ial; None of thes;e wi‘tnc'sscs, even if they would have waived
their Fifth Amendment rights, would have aided Mr. Baskerville, and would

likely have caused serious damage to the defense’s ability to maintain

credibility with the jury.
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25. Similar reasoning existed with co-conspirators Jamal McNeil, -
Rakim Baskerville ahd Jamal Baskerville, all members of the Curry
organization who were implicated to some extent in the McCray murder plot.
Jamal McNeil had a long-criminal history, which would have undermined his
credibility. Jamal Baskerville’s bias as Will Baskerville’s family member is

' obviousT His involvement with the Curry or'ganization‘ in generai apd-
speciﬁcally the events‘surrounding the McCray murder would onl; have

ldamaged Mr. Baskerville’s case and helped the Government prove a drug
konspiracy. And Rakim Baskefville had.already beeh convicted and sentenced
fo life in prison for participating in a drug conspiracy along with. Hakeem Curry
n a previous tﬁal. None of these witnesses, even if they would have waived
heir Fifth Amendment rights, would have aided Mr. Baskerville, and would

Rkely have caused serious damagé_ to the defense’s ability to maintain

dredibility with the jury.




Case 3:13-cv-05881-PGS Document 70-4 Filed 07/30/19 Page 38 of 71 PagelD: 973

DECLARATION OF CARL HERMAN

26. Deidra Baskerville, Mr. Baskerville’s wife, also would have
been of little or no value. Her biaé was obvioué. Her knowledge of the drug
business Mr. Baskerville was engaged in would have bcs:n brought out by the
éovernmeni, leaving her credibility in que#tion. Also, the defense had to
preserve her credibility for the penaltyvphasé ip case her testimony was needed
at that time. thther she was present for any meetings or not dur"ingf tﬁe plot

to kill McCray was a minor point which would not have been material to the

jury’s decision making.
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26. Deidfa Baskerville, Mr. Baskerville's wife, also would have
been of little or no value. Her bias is obvious. Her knowledge of thé drug
Hbusiness Mr. Baskerville was engaged in would have been brought out by the
Government, leaving her credibility in queStion. Also, the defense had to

breserve her credibility for the penalty phase in case her téstimony was needed
| 4t that time. Whether she was present for any meetings or not durihg the plot
&) kill McCray was a minor point which would not have been material to the

jhry’s decision making.
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27. Attorney Paul Feinberg, Anthgny Yourig’s original lawyer, was
not called after a discussion with Mr. Baskeﬁille. I felt that his testimony was
of no value as it did not add any material inconsistencies to Anthony Young’s
testimony. Finally, Rasheeda Tarver was intérviewed by. the defense team'’s
investigator, but a‘fter revi'ewiﬁg her pgtcntial testimony, the defense team
decided she was of no value and would not make a good witness. .Baskérville

never disputed this decision. Tarver’s credibility could have easily been -

impeached by thé Government.
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27. Attorney Paul Feinberg, Anthony Young's original lawyer, was
not called after a discussion with Mr. Baskerville. I felt that his testimony was

of no value as it did not add any material inconsistencies to Anthony Young’s

testimony. Finally, Rasheeda Tarver was interviewed by the defense team’s

investigator, but after reviewing her potential testimony, the defense team
decided she was of no value and would not make a good witness. Baskerville
never disputed this decision. Tarver’s credibility'could have easily been

impeached by the Government.
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28. Mr. Baskerville next attacks my failure to ch.allenge the
testimoriy of Eric Dock, one of the Government's jailhouse informants.
Specifically, he claims .that I failed to call Paul Bergrin at the pre-trial Massiah
hearing to advance an argument that Dock obtained information about the
}murder not from admissions Baskerville mé.de to Dock in jail, but from pre-trial
discovery in Mr. Baskérville;s cell that Dock supposedly had accessed. Mr.
Baskerville newlrer requestéd to call Mr. Berérin, as evidenced by the brief the
defense submitted when moving to suppreés under Massiah. This brief was
discussed with Mr. Baskérvillc prior to its submission and neither Bergrin nor
the theory that Dock had ;acccss to Mr. Baskcfvillc;s discovery was é\ier
mentioned. Furthef, Mr. Baskerville’s claim misundéxfstands the relevant
timeline for the Massiah hearing, since ‘the murder ché.rges had not yet been
Ibrought by the Government during the time period relevant to the Massiah
fhearing. The Maséiah hearing concerned solely the issue of whether Mr.
PBaskerville’s stafements could be used against him to prove the drug counts.
Fhere was never an issue or an objection by Mr. Baskervilie that his statements
fo Dock could be- use& to prove the murder counts. Thus, even if the motion to
g$uppress had been successful, the only result would have been a limiting
hstructidn requiring the jury to}consider Baskerville's a_dmis_sions to Dock only
dn the murder counts, and not on the drug ;ounts. Fihally, an extensive briefl

was filed on this issue, and an extensive cross-examination was conducted of

Hoth the summary agent and Eric Dock himself.
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28. Mr. Baskerville next attacks the failure to challenge the
testimony of Eric Dock, one of the Government’s jailhouse informants.

Specifically, he claims that the trial team failed to call Paul Bergrin at the

pre-trial Massiah hearing to advance an argument that Docfc obtained
Lnformation about the murder not from admissions Baskerville made to Dock
n jail, but from pre-trial discevery in Mr. Baskerville’s cell that Dock
Fsup’posed_ly had eccessed. Mr. Baskerville never requested to call Mr. Bergrin,
hs evidenced by the brief the defense submitted when moving to eupnress
hinder Massiah. This brief was discussed with Mr. Baskerville 'priorﬁto its
gubmission and neither Bergrin nor the theory that Dock had access to Mr.
Baskerville’s discovery was ever mentioned. Fuﬂher, Mr. Baskerville’s claim
rrxisunderstands the relevant time-line fer the Massiah hearing,'since the |
mpurder charges had not yet been brought by the Government during the time
Heriod relevant to the Massiah hearing. The Massiah heaﬁng concerned solely’
the issue of whether Mr. Baskerville’s statements could be used against him to
pyove the drug counts. There was never an issue or an objection by Mr.
Baskerville that his statements to Dock could be used to prove the murder
chunts. Thus, even if the motion to snppress had been successful, the only
rdsult would have been a limiting instruction requiring the jury to consider
Bpskerville’s admissions to Dock only on the murder counts, and not on £he
aiug counts. Finally, an extensive brief was ﬁled on this issue, and an

e:ftensive cross-examination was conducted of both the summary agent and

EJic Dock himself.
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29. Mr. Baskerville next complains about myv alleged failure to
’object or cﬁallenge as spec’:ulative certain testimony of Anthony Yoimg. This
testimony concerned Young'’s statement that “if you cross the Baskervilles and
somebody give you the name who did it, get rid of ‘em.” He als6 complaiﬁs that
[ failed to challénge whefher; by passing on tﬁe name of the informant to thé |
drué gang, Mr. Baskerville was making a “fequest” - as ,biaposed to a “demand”
- to kill McCray, and that | failed to ﬁighlight that there was‘ no direct contact
between Mr. Baskerville and Anthony Young. I have no memory of Mr.
Baskerville ever discussing these claims at tﬁe time Mr. Young tesﬁﬁéd.
[Regardless, there was no value in challenging any of these claims. First;
pbjecting to the statement made'by Young would have risked opening the door

fo past instances of similar conduct'by the Curry gang members, which the

defense was well-aware included intimidation, threa{t's, and violence against
those who had crossed or informed on the gang. Second, whether Mr.
Baskerville’s statement was considered a "réquest” or a “demand” to kill
[McCray was of no factual or legal consequence and would have further risked
bpening the door to more damaging evidence. Lastly, the Government never
claimed that Young and Mr. Baskerville had direct contact, but that Mr.
Baskerville started the chain of events that communicated the murder plot to

nis co-conspirators. There simply was no strategic reason to raise any of these

thallenges.
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29. Mr. Baskerville next complains about the alleged failure to

object or challenge as speculative certain testimony of Anthony Young. This

testirnoriy concerned Young’s statement that “if you cross the Baskervilles and
romebody give 3;ou the name who did it, get rid of ‘em.” He also.complains that
failed to challenge whether, by passing on the name of the informant to the

rug gang, Mr. Baskerv_ille .Was vmaking a “request” - as oppoSed to a “demand”
1 to kill McCray, and that the trial team failed to h.iglhlight that therg was no

direct contact between Mr. B;askét'ville and Anthony Young. I héve no rriemory
df Mr. Baskerville eyer_discussing thése claims at the time Mr. Young testified.

%egardless, there was no value in challenging any of these claims. First,

jecting to the statement made by Young would have risked opening the door
td past instances of similar conduct by the Curry gang members, whjch the

defense was well-aware included intimidation, threats, and violence against -

ose who had crossed or informed on the gang. Second, whether Mr.
Bhskerville’s statement was considered a “request” or a “demand” to kill

M Crayi was of no factual or legal consequence and would have further risked
ning the door to more damaging evidence. Lastly, th¢ Government never
cl%imed ‘that Young and Mr. Baskerville had direct contact, but that Mr. -
Bquewille started the chain of events that cémmunicated the murdexj plot to

hi# co-conspirators. There simply was no strategic reason to raise any of these

chJ]lenges.
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30. Mr. Baskerville next argues that I failed to object to certain
“hearsay testimony” ‘of Anthony Young. This claim involves a Statement made
to Young by Ja;nal McNeil that Baskerville was ~urging the gang to “hurry up
and get rid of the CL.” Mr. Baskerville fails to understanf:l thé.t this staiement
was a classic co-conspirator statement, which under the law is excluded from _
the definition of hearsay. Mr. Baskervihe never raisqd this issue at the time of
trial and I do not remember ever discussing it with him. An object'ibngyonly

| would have highlighted to the jury the devastating impact of the statement and
would have been 6ve_rruled. The defense did make motions pre-trial which
included a chéllenge to the Government’s introduction of co-conspirator

statements. The court ruled on this motion and made the Government outline

the criteria for the introduction of these statements.




Case 3:13-cv-05881-PGS Document 70-4 Filed 07/30/19 Page 47 of 71 PagelD: 982

DECLARATION OF KENNETH KAYSER

30. Mr. Baskérvillé next argues that there Wés a failure to object
to' certain “hearsay testimony” of Anthony Young. This claim iﬁvokrés a .
statement made to Young by Jamal McNeil tﬁat Baskenﬁlle was urging the.
gé.ng to “hﬁrry up and get rid of the CL” Mr Bésker_ville fails to unde_rstahd
that this statement was a classic co-conspirafor statement, which under the
law ié exclﬁded ﬁ"_om the definition of hearsay. Mr. Baskerville never raised this
issue at the ﬁme of trial and I do not remember ever discuséing it with him. An
objection only would have highlighted to the jury the devastating impact of the
statement and would have been overruled. The defense did make motioné -
pre-trial which included a challenge to the Government’s introduction of
-c&conspirator statements. The court ruled on this motion and made the

[Government outline the criteria for the introduction of these statements.
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31. Mr. Baskerville next argues that I failed to object to hearsay

testimony by FBI Agent Mansori. In fact, the objection to this testimony was
made pre-trial through written briefs and argument before the court on the
issue of “forfeiture by wrongdoing” under Federal Rl.ile of Evidence 804(b})(6).
Despite the defense’s vigorous legal challenge, the Court overruled the .
objection after ﬁnding that the Government presen-téd sufficient proof that Mr.

Baskerville caused the hearsay declarant, Kemo McCray, to be unavailable at

1 trial.
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31. Mr. Baskerville next argues that a failure to object to hearséy
testimony by FBI Agent Manson. In fact, the objection to this' testimony was
made pre-trial through written briei's and argument before the céurt' on the
issue of “forfeiture by wrongdoing” under Federal Rule of Evidgncé’ 804(b)(6).
Despite the defense’s vigorous legal challenge, the Court overruled the |
objection after finding that the Government presented sufficient bfoof that Mr.

Baskerville caused the hearsay declarant, Kemo McCray, to be unavailable at

ftrial.
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32. Mr. Baskerville next raises a general compiaint that the trial
team failed to ‘;méanihgfully cross-éxamine important witnesses.” Nothing
could be further from the truth. Mr. Kayser and | prepared for countless hours
the cross-examinations of the Government's witnesses. Again, Mr. Baskerville
may not have been looking at the cross-examinations with an eye towards |
évoiding. a death sentence should the trial reach the penalty phase, but Mr.
Kayser and I were prepared for every \;rimess, we had reviewed every line of the
voluminous diécovery material and worked tirelessl}; to make sure “no stone

was left unturned” because of the nature of the case and the potential for Mr.

Baskerville to face the ultimate penalty. The record bears out, over nearly six

Jweeks of trial, our detailed cross-examinations which attempted to undermine

&he Government'’s evidence to the best of our ability, and with Mr. Baskerville’s

Jactive participation each day.
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32. Mf. Baskerville next raises é general complaint that the trial
| team failed to “meaningfully cross-examine ifnportant witne§ses.” Nothing |
could be further frorh the truth. Mr. Herman and I prepared for countiess
hours the a_::ross-_exarninations of the Government’s witnesses. Again, Mr.
Béskerville mé.y not have been looking at the crosé-ekaminaﬁons with an eye
Atowérds avoiding a death sentence should the trial reach the penalty bhase,
#ut Mr. Herman and I, having to keep that éye in focus, were 'prépa‘;'ed for
pvery witness, héving carefully and thoréughly reviewed the voluminous
#liscovery material and working hard to make sure “no stone was left i:n_ntumed” '
Jvecause of the-nat_ure of the case and the potential for Mr. Baskerville to face |
‘ t‘le ultimate penalty. Thé record bears out, over nearly six wgeks of trial, our
c#etailed cross-e#aminations which attempied to undermine the Govémment’s

dvidence to the best of our ability, and with Mr. Baskerville’s active

pfa.rticipation each day. |
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33. Mr. Baskerville next raises my lailure to properly preserve a

Batson claim that was raised on appeal. In fact, the trial team raised the

Batson issue in the first instance, and the prosec'utor provided facially race-
neutral reasons for his peremptory challenges of three A(rican'-Amcricans on
the jury panel. ‘After hearing the explanations, and the court crediting them,
the defense had no compelling basis on which to challenge the proéecutor’s
stated reasons as pretextual. The trial team simply did not believe the
prosecutor gave pretextual reasons, sc; there was no legitimate basis to make
any. further objection. The trial team was fully prepared. to make fhe type éf
comparison of similarly-éimated whiAtc jurors as the defense te#m employed a
very thc-:rough jﬁry consultant. This consultant had taken down every detail of
the jurors’ backgrounds. Notably, the trial 'tgam did not havg the benefit of the
notes made by the pfosecutor during jury selection. These were turﬁed-over to
|appellate counsél during the pendéncy of the direct appeal, but even if the |
|prosecutor’s notes had been available, trial counsel’s position would not have
Ichanged. The notes are consistent with the triai team'’s memory of the conduct
bf the relevant jurors, something that may not have been clear from the “cold”
kppellate record. For example, the “Jamaican” woman struck by the prosecutor
fvas objectively not a good- juror: anyone in the courtroom - including the jury
Fonsultant -- who heard her answers Woﬁld have seen she was evasive on
fimple questions and that her demeanor was not appropriate for such a

perious undertaking. Thus, no further objection could have, in good faith, been

Inade.
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33. Mr. Baskerville next raises my failure to properly preserve a
Batson claim that was raised on appeal. In fact, the trial team rajsed the
Batson issue in the first instance, and the prosecutor provided'facially_
race-neutral reasons for his peremptory cﬁallenges of three African-Americans
on the jﬁry panel. After hearing the explanations, and the court crediting them,
the defense had no compelling basis on which to cl;allenge the prosecutor’s
staied reasons as pretextual. The trial team simply dici not believe the |
prosecutor gave pretextual reasons, so there was no legitimate basis to make
ra.ny further objection. The trial team was fully prepared to maké the type of
l:omparison of similérly-situated white jurors as the defense team employed a
pery thqrough jury consultant. This consultant had taken down every detail of
the jurors’ backgrounds. Notably, the trial team did not have the beneﬁt of the
1otes made by the prosecutor during jury selection. These were turned over to

Tppellate counsel during the pendency of the direct appeal, but even if the

rosecutor’s notes had been available, trial counsel’s position would not have
anged. The notes are consistent with the trial team’s memory of the conduct
% the relevant jurors, something that may not have been clear from the “cold”

4 Tpellate record. For example, the “Jamaican” woman struck by the prosecutor '

as objectively not a good juror: anyone in the courtroom - including the jury -
cpnsultant -- who heard her answers would have seen she was evasive on

s#rnple questions and that her demeanor was not appropriate for such a

erious undertaking. Thus, no further objection could have, in gdod faith, been

~r_r1ade.
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34. Mr. Baskerville next raises my failure to challenge “Grand
Jury irregulari}ics.". Mr. Baskerville claims that Govc.rnmcnt witness Eric Dock
gave false testimony to the Grand Jury. There was no reason to believe the
Government presented false testimony to the Grand Jury and thus there was
no proper motion to be made regarding the G}and Jury. Based on the jury’s

verdict, there remains no objective basis to believe Eric Dock gave false

testimony either at the Grand Jury or at trial.
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34. Mr. Baskerville next raises the failure to challenge “Grand
Jury irregularities.” Mr. >Baskerville claims that Government witness‘Erié Dock
gave false testimony to the Grand Jury. There was no reason to believe the
Government presented false testimoriy to the Grand Jury ém‘d thus- there wés
no proper motion to be made regarding the Grand Jury. Based on the jury’s |

verdict, there remains no objective basis to believe Eric Dock gave false

ﬂ(estimony either at the Grand Jury or at trial.
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35. Mr. Baskerville next raiées the trial team’s failure to challenge
delays in the discovery process, without specifying exactly what discovery he is
talking about. In any case, there were virtually no issues about how the
discovery in this case was provided by the Government as the discovery waé

timely and thorough, as one would imagine in a death-pénalty case. Mr.

Péskerville was provided copies of all the discovery material save for any
material governed by a protective order. The defense had full use of the
discovery proilidcd and had no “surprises” as far as late or missing di;co{rery.

r’lr. Baskerville never complained about discovery being untimely or

#womplete.
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35. Mr. Baskerville next raises the trial team’s failure to challenge
delays in the discovery process, without specifying exactly what discovery he is
talking about. In any case, there were virtually no issues about how the
_iiscovery in -this case was provided by the Government as the discovery was
imely and thorough, as ohe would expect.in_ a death-penaity case. Mr.
ﬁaskerville was provided copies of all the discovery material save for any

T'xaterial governed by a protective order. The defense had full use of the

discovery provided and had no “surprises” as far as late or missing discovery.

Nr. Baskerville never complained about diséovery being untimely or
Jncomplete. The only specific discovery failure I can recall was the originally

provided audio of the Hassan Miller and Anthony Ybung jail conversation

hich was used extensively in the cross-examination of Young. The originally
rovided audio was only a small part of that conversation which was apparent:
fiom its context and caused me to demand the remainder of the conversation

“Jhich wasv provided shortly after.
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36. Mr. Baskerville clai’ms that trial counsel failed to objeét to a
jury charge defining the intent elements of Counts 1 and 2, thé murder counts.
Sbcciﬁcally he argues that the court charged the jury with regard to
“premeditation” instead of the language used in the Supgrseding Indic;mént, _
“malice aforethought,” thus relieving the Govcrnmcnt of its burden of proof.
This claim is factually incorrect as the record shows that the Court did ¢harge
the jury regarding malice aforethought: (Tr. at 5634:5635). In any event,
“premeditation® is the highest form of malice aforethoughf, so any jury that.

found premeditation rationally could‘not have failed to find malice

Aa!orethought.
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36. Mr. Baskerville claims that trial counsel failed to object to a
jury charge det“ining the intent elements of Counts 1 and 2, the murder counts.
Specifically he argues that the court charged the jury 'with regard to
“prenieditation” instead of the langﬁage used in the Superseding Indictment,
“malice aforethought,” thus reliei'ing the Government of its burdendof proof.
[This claim is factually incorrect as the record shows that the Court did charge
the jury regarding malice aforethought. (Tr. at 5634-5635). In any event,
| premeditation” is the highest form of malice aforethought, so ahy jury that

#)und premeditation rationally could not have failed to find malice

%forethought. ‘
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37. Mr. Baskerville claims that defense counsel failed to object or

| preserve the issue of an grrbneous jury instruction regarding the deﬁ.nition of
conspiracy. While he does not state a specific deficiency in the charge as givcn,.
a détailed review of the entire jury instruction was made }‘:‘rior to the charge
conference and was discussed with Mr. Baskervill‘é.‘ Trial counsel believed the
instruction was consistent with the law in the Third Circuit and the;éfore there
was no objection to be made with regard to the conspiracy charge. Mr.

Baskerville did not complain at the time about the jury charge.
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37. Mr. Baskerville claims that defense counsel failed to object or

reserve the issue of an erroneous jury instruction regarding the definition of

onspiracy. While he does not state a specific deficiency in the charge as given,

-

detailed review of the entire jury instruction was made prior to the charge
conference and was discussed with Mr. Baskerville. Trial counsel believed the
Instruction was consistent with the law in the Third Circuit and therefore ther"e
' rvas no objection to be made with regard to the conspiracy charge. Mr.

Baskerville did not complain at the time about the jury charge.
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38. Mr. Baskervillé also claims that the failure to ask for a
“bifurcated trial” was ineffective. Mr. Baskerville perhaps _mcéns that the
murder chargé and the drug charges should have been tried separately. No
severance mofion was made because it would have vbeé‘n' frivolous under the
circumstances as the charges were intertwined. The motive for the murder was
to eliminate the informa.nt on the dmé counts. Thus, evidence of the drug
counts could not havé been excluded on a separate trial of the mﬁrder counts

under Rule 404(b). Thus, the severance motion would have been denied.
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38. Mr. Baske,x"ville’also claims that the failure to ask for a
“bifurcated trial” was ineffective. Mr. Baskerville perhaps means that the
murder charge and the drug charges should have been tried separately. No

severance motion was made because it would have been frivolous under the

circumstances as the charges were so intertwined. The motive for the murder

Anas to eliminate the informant on the drug counts. Thus, evidence of the drug
#ounts could not have been excluded on a separate trial of the murder counts

!#nder Rule 404(b). Thus, the severance motion would have Been denied.
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~ 39. Finally, Mr. Baskerville claims that I failed to object to his

sentence, which resulted in a mandatory life sentence for the drug counts. Mr.

Baskerville claims the court failed to ask him directly about his two prior drug
felony convictions, which was the basis for the enhanced sentencing that
resulted in a life sentenc'e being irhposed. The jury had already fouhd_in the
penalty phase the aggravating factor that Mr. Baskerville had “previously been
convicted of twe or more State or Federalb-offen'ses punishable by a term of
imprisonmcni of more I;han' one .yt.:ar. committed /on' different occasioné,
involving the distribution o!_' a controlled substang:e. 18 U.S.C. Section
3592(c)(10).” The Government introduced the certified judgmenﬁs of conviction
at the penalty bhas_e. Mr. Baskerville agreed with the decision to concede these
convictions so as not to lose credibility with the jury. Thus, there was no basis
to challenge the validity of the convictions and their application under Title 21,

United States Code, Section 851, at the sentencing hearing.
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39. Finally, Mr. Baskerville claims that the trial team failed to
object to his sentence, which resulted in. a mandatdry life sentence for the drug
counts. Mr. Baskerville ‘clairhs the c;oixrt failed to ask him directly‘about his two
prior drug felony gonvictions, which was the basis for the enhariced ‘s‘entencing
that rgsulted ina life' sentencé being imnposed. The jury had already fdund m
the penalty phase the aggravating factor rthét Mr. Baskerville had “previously

been convicted of two or more State or Federal offenses punishable by a term of

imprisonment of more than one year, committed on different occasions,
involvin'g.the disfribution of a controlled :substance; 18 U.S.C. Section
3592_(c)(10).” The Government introduced the certified judgments of conviction
gt the penalty phase. Mr. Baskerville agreed with the decision td concede these
convictions so as not -to lose credibility with the jury. Thus, there was no basis
o challenge the validity of the convictions and their applicatiqn under Title 21,

United States Code, Section 851 ,I at the sentencing hearing.
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2This argument is made at both paragraphs B (failure to investigate Hudson County phone
system) and K (failure to challenge hearsay testimony of Marshal Cannon] of Mr. Baskerville's
motion but will be answered together for purposes of this response.
"3 As it turns out, any investigation would have led to the same conclusion. The Government

informs me that Hudson County Jail personnel again confirmed for purposes of this 2255
motion that the jail did not acquire the capability to record inmate calls until well after the time
period in question, which is consistent with Deputy Marshal Cannon’s testimony. Mr.
Baskerville does not present any facts to contradict this in his motion. 5




| |
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¢ | have reviewed the portion of Mr. Baskerville’s motion where he claims certain audio
recordings of wiretapped conversations from United States v. Hakim Curry should have been
used to impeach Young. (See pages 16-18, Declaration of William Baskerville). Mr.
Baskerville’s claim that he was not provided with these recordings is incorrect. The
Government provided these recordings as part of its discovery but also indicated that because
of a sealing issue it was self-suppressing the recordings and would not introduce them unless
the defense consented or otherwise did something that opened the ‘door to their admission.
After reviewing the recordings, and discussing them with Mr. Baskerville, trial counsel
concluded that the recordings would have both bolstered the Government’s case and damaged
Baskerville's defense. In all material respects the recordings would have corroborated large -
portions of Young's testimony. For example, in one such interception Bergrin called Curry
immediately after Mr. Baskerville's initial appearance on November 25, 2003, and said among
other things, “I got a chance to speak to William, and he said the informant is a guy by the
name of K-mo.” When Curry asked “where he from?", Bergrin replied, °l don’t know ... I'm
going to go over now to speak to him [Mr. Baskerville) and see him.” Curry then said, “All right, -
get detail and detail and call me back,” and Bergrin replied, “All right.” This conversation not
only corroborated important aspects of Young's testimony, but more importantly was
devastating independent proof supporting the Government's theory that Mr. Baskerville
conspired with Bergrin and Curry to murder Kemo because he was an informant against Mr.
Baskerville. This call alone would have completely undermined our defense theory that Mr.
Baskerville was at most an unwitting collateral beneficiary of Bergrin and Curry’s plan to
murder Kemo. Moreover, introducing any of the calls would have likely allowed the
Government to introduce other damaging evidence contained in the large volume of recordings
which detailed the inner workings of the Curry drug organization. Since, any possible :
inconasistencies between the recordings and Young's testimony were minor, the potential benefit
of introducing any of these recordings was dwarfed by the enormous damage the recordings
would have done to the defense in this case. Further, as explained in footnote 7, discrediting
Young would not have helped Mr. Baskerville’s defense during either the guilt or penalty phase.

9
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s This chain of cusfody argument is made at both paragraphs D {failure to investigate) and G
(failure to challenge drug evidence) of Mr. Baskerville’s motion but will be answered together for
purposes of this response.

10
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F This argument is made at both paragraphs B {failure to investigate Hudson County phone

system) and K (failure to challenge hearsay testimony of Marshal Cannon) of Mr. Baskerville’s
motion but will be answered together for purposes of this response.

3 As it turns out, any investigation would have led to the same conclusion. The Government
informs me that Hudson County Jail personnel again confirmed for purposes of this 2255
motion that the jail did not acquire the capability to record inmate calls until well after the time
| period in question, which is consistent with Deputy Marshal Cannon’s testimony. Mr.

Baskerville does not present any facts to contradict this in his motion.
4 | have reviewed the portion of Mr. Baskerville’s motion where he claims certain audio
recordings of wiretapped conversations from United States v. Hakim Curry should have been
used to impeach Young. (See pages 16-18, Declaration of William Baskerville). Mr.
Baskerville’s claim that he was not provided with these recordings is incorrect. The
Government provided these recordings as part of its discovery but also indicated that ecause
of a sealing issue it was self-suppressing the recordings and would not introduce them unless
the defense consented or otherwise did something that opened the door to their admission.
After reviewing the recordings, and discussing them with Mr. Baskerville, trial cq}unsel
‘Jconcluded that the recordings would have both bolstered the Government’s case and damaged
Baskerville’s defense. In all material respects the recordings would have corroborated large
portions of Young’s testimony. For example, in one such interception Bergrin called Cusry
immediately after Mr. Baskerville's initial appearance on November 25, 2003, and said among
fother things, “I got a chance to speak to William, and he said the informant is a guy by the
name of K-mo.” When Curry asked “where he from?”, Bergrin rephed “Idon’tknow.. . I'm
oing to go over now to speak to him [Mr. Baskerville] and see him.” Curry then said, “All
ight, get detail and detail and call me back,” and Bergrin replied, “All right.” This
onversation not only corroborated important aspects of Young’s testimony, but more
mportantly was devastating independent proof supporting the Government’s theory that Mr.

Baskerville conspired with Bergrin and Curry to murder Kemo because he was an inforanant
against Mr. Baskerville. This call alone would have completely undermined our defense theory
-Jthat Mr. Baskerville was at most an unwitting collateral beneficiary of Bergrin and Curry’s plan
to murder Kemo. Moreover, introducing any of the calls would have likely allowed the
overnment to introduce other damaging evidence contained in the large volume of recordings
hich detailed the inner workings of the Curry drug organization. Since, any possible
nconsistencies between the recordings and Young’s testimony were minor, the potential benefit
bf introducing any of these recordings was dwarfed by the enormous damage the recordings
p/ ould have done to the defense in this case. Further, as explained in footnote 7, discrediting
oung would not have helped Mr. Baskerville’s defense during either the guilt or penalty phase.

P This chain of custody argument is made at both paragraphs D (failure to investigate) and G
failure to challenge drug evidence) of Mr. Baskerville’s motion but will be answered together for -

purposes of this response.
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6 In relation to potential testimony to be offered by Bergrin, 1 have reviewed the portion of Mr.
Baskerville’s motion where he claims that Agent Manson’s testimony at the subsequent trial of
Bergrin was inconsistent in some respects with her testimony at the Baskerville trial. (See page
10, paragraphs (B) and (C), Declaration of William Baskerville). Appa.rently, Bergrin believed
that Young was not the shooter of McCray. Presently, I do not recall whether I knew about
Roderick Boyd’s statement which purported to cast doubt on Young being the shooter, but to
imply that anyone other than Anthony Young was the shooter would have been detrimental to
Mr. Baskerville's defense. Young had no direct contact with Mr. Baskerville. So, while he could
speak to the conspiracy generally, he could not point the finger directly at Mr. Baskerville.
Everything Young offered about Baskerville was second-hand. Young could be guilty without
Baskerville being guilty. The in-jail cooperators who spoke directly to Mr. Baskerville were of

- primary concern. Further, Young was sparéd the death penalty through a plea agreement with
the Government. Young being the shooter provided the defense a significant basis to ask the
jury to spare Mr. Baskerville from the death penalty. Discrediting Young would not have helped

Mr. Baskerville’s defense during either the guilt or penalty phase.

13
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6 In relation to potentnal testimony to be offered by Bergnn, I have reviewed the portion of Mr.
Baskerville’s motion where e claims that Agent Manson’s testimony at the subsequent trial of
Bergrin was inconsistent in some respects with her testimony at the Baskerville trial. (See page
10, paragraphs (B) and (C), Declaration of William Baskerville). Apparently, Bergrin believed -
that Young was not the shooter of McCray. Presently, I do not recall whether I knew about
Roderick Boyd’s staternenit which purported to cast doubt on Young being the shooter, but to
imply that anyone other than Anthony Young was the shooter would have been detnmental to
r. Baskerville’s defense. Young had no direct contact with Mr. Baskerville. So, while he could
peak to the conspiracy generally, he could not point the finger directly at Mr. Baskerville.
verything Young offered about Baskerville was second-hand. Young could be guilty without
askerville being guilty. The in-jail cooperators who spoke directly to Mr, Baskerville were of
rimary concern. Furiher, Young was spared the death penalty through a plea agreement with
e Government. Young being the shooter provided the defense a significant basis to ask the

ry to spare Mr. Baskerville from the death penalty. Discrediting Young would not have helped

r. Baskerville’s defense durmg either the guilt or penalty phase."
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