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UNITED STATES DISTRICT COURT
. FOR THE DISTRICT OF NEW JERSEY

'CIVIL NO. 13-5881(JAP)
'CRIM. NO. 03-836 (JAP)

WILLTIAM BASKERVILLE,
Petitioner,

V.

UNITED STATES OF AMERICA
Respondent.

PETITIONER'S REPLY TO THE.GQVERNMENT'S RESPONSE IN
OPPOSITION TO PETITIONER'S TITLE 28 U.S.C. §2255 MOTION

COMES NOW, William Baskerville ("Petitioner") pro;se, in

the above styled cause, respeotfully files to Reply- to the

" Government's Response In Opposition of Petitioner's»§2255 motion.’

distinct issues raised in the -
rin‘furtherance thereof states the following:
1. The Government s Response has mlsinterpreted the facts
supporting Petitioner's claims, and/or disingenuously
attempts to argue that counsels' deficient performance
was based on strategic decisionms. :
In Petitioner's motion and his affidavit in support of his
§2255, motion, Petitioner asserted several claims of counsel's
as result his_conVictions were
obtained in violation of his Sixth Amendment_right to effective

assistance' of oounSel, and',his Fifth  Amendment rights to due

proCess. As ~a remedy “he requested that this Court dismiss the

charges agalnst him and/or grant him a new trial In response

the Government contends that, Petitioner claim of SlXth Amendment

.. . : \
violations under Ground One of the motion, w1thout-any.support1ng

facts, fails ~to show how he was prejudiced by his COnnsels'
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strategic decisions, thus, Petitioner claim should be denied and
his motion dismissed without an evidentiary hearing.

In support of its contentions the Government's reliesvupon

the self- serv1ng affidavits of trial counsels '(Carl 'Herman &

Kenneth W. Kayser), in contendlng that Petltioner s ‘claim are
W1thout merit based«on counsels alleged strategic decisions during

Petitioner's trial. Further, the Government's Response is either

~non-responsive, and/or has disingenuously misinterpreted the facts

of Petitioner's claim.
However, contrary to the .Government's and/or counsels
contentlons that several prejudlclal acts of def1c1ent performance

during the trial s guilt—phase ‘was based on strategic decisions

to maintain credibility with'jury'in order to put forth a strong

argument should the case go to the penalty phase, is an imaginative

ploy' to camouflage counsels vineffectiveness under the umbrella

of strategy. This is  evident by counsels' numerous failures to

make valid objections during trial, to either the prosecutions

leading questions, and/or hearsay'evidence.'See ngi

TRIAL TRANSCRIPTS AT PAGE 4206: -
MR. KAYSER: Objection to the leading questions.
THE COURT: Every dquestion you're asking is a . leading question. There hasn't

been an objection yet. Now there is. I'm sustaining it. Establish
the foundation.

TRIAL TRANSCRIPTS AT PAGE 5312

MR. KAYSER: That's why I raise it I don't llke to object to start w1th
Sometimes I have no choice. o

THE COURT: No, you have an obligationia..
Here, the Government's contention that at the time ' of
Petitioner's trial ‘his counsels had approximately 60 years of
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combined légal experiénce,‘and is two df the most experiende death-
_penalty qualified attorneys in the District of New Jefsey,-does_
not negate the .fact 'that his counsels acted incompetently in
regards to the claims presentedvin'Petitionér §2255 motidn. |
bAlthoqgh, coﬁnsels' experience is due_sqme.respéct,=no one's
conauct is abdve Fhe reasonable inquiry, because even the. best
-1$wyer could have a bad day, thus, if is reasonable to conclude
fvthat an .expérienée lawyer may oﬁv.OCCasion,"act “incompetently.

See UNITED STATES v. CRONIC, 466 U.S. 648, 104 S.Ct. 2039, 2050,

-80'L.Ed 657 (1984).

‘More imporféhtly, fhe failure to conduct any' pretriél
"investigation generally constitutes a clear inétance .¢f
ineffectiveness)“ because, "in the context of complete faiiure
to inveStigqte... counSéi cgn.fhgrdly bg “saidvrtq have _made“a;
strategic choice against pursuing a certéin'line of invéstigation-
when s/he has'notvyet obtained the facts on which‘such‘a'decision

 could be made." UNITED STATES v. GRAY, 878 _F2d 702, 711 (3rd

Ccir. 1989).

Fufther, Petitioner's trial cdunséls' deficient performance
is’quite evident from the record in-this cése,'seé e.g., where 
his experienéed »appéllété _cdunsel, :OUtliﬁed his counseis'
deficiént perfdrméncé concefniné a éritical"appeal issue that'

was not propefly-preserved for appeal, bécause it was th objected
to during the guilt-phase of the trial. See Petitioner's Appellate .
"Brief at pages 55—56 foofnote’#? attééhed as Exhibit "A". |

Courts have routinely decléied  aésiétance‘-ineffectiye when

"the record ;reveais 'fhat counsél failed jtov make a crucial
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objection or to present a strong defense solely because counsel
was unfamiliar with clearly settled 1ega1 princip1es." See COFSKE

v. UNITED STATES, 290 F.3d 437, 443 (1st Cir. 2002) ("Courts tend

to be somewhat leés forgiving where counsel altogether‘overIOOké
a possible objection or opﬁoftqﬁity").

‘Thﬁs, this Court should rejeét the Govérnment's and/or T;ial
’Counéei's | disingenuously conténtions to camouflage | counsel'sk
inéffectiveness‘ under‘-the. umbfella_ of 'stfategy.v See e.g. MOORE o

v. JOHNSON, 194 F.3d 586, 604 (S5th Cir. 1999) (This Court is "not:

.required to coqdone unreasonablé decisions parading under thgi

~umbrella of_strategy; or to fabricatevtacti¢a1 decisidns on behalf -

of counsei when it aﬁﬁéars on the face of the record that‘édunsel

‘made ﬁo' strategiC"decision at all."), as here, in the instant
- case. | | ‘

CLAIMS RELATING TO ANTHONY YOUNG

Ground Oﬁe; Claim C- Failure To Investigate Young

Petitioﬁég asserted in ﬁisv§2255 petition-anﬁ'affidavit that
his tfial cQUnsels were ”ineffective ‘fér "failing to* inves£igaté
the Govgrnmént's.key witness»Anthony Youngv(updn whose teétimohy
the charges in Counts 1 & 2vhiﬁge); Speﬁifically; asserting that
had’Trial Counsels reviewed thé audio fecordings of Hakeem Curry
on November 25, 2003. They'would have beenrappfised of the facts
that the Gofernméﬁt either solicited énd/br' failed to correct
the perjured‘testimony of Anthony Young. When he (Anthony_Young)
'allégéd that it was_Rakéem Baskerville Ehat was presént in Hakeem
Curry vehicle, when Curry received a phone call frpm Paul Bergrin
ét- 4:00 p.mii on .Noyember '25’ 2003; ahd most importantl?, “that

e
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it'waé,Young and Rakeem Baskerville who collecfively indentified

~ the Goverﬁmeﬁf'svfinfqrmant as ‘Kemo (McCray) ~ and ﬁot K—mb; as
incérrectly pronounced by Paul Béfgrih iﬁ his phone éonverséﬁion
tovHakeem Curty. See Claim.C, Exhibit A S(A)—(E).

However, the Government and/dr Trial Counsel attempts to
~down piay Tfial Coﬁnsel's deficieﬁt performancé; by disinggnuouély
contending that: "showing Yoﬁng mayr have been lying or mistaken
about‘wﬁo was present at the time of the 4;60 p.Mm. céll had little
strategic vaiué, especiaily since kother reéordings turned over
in discévery corroborated _Y0ung'sv_version: of what Bergrin sgid
vduring. ‘the call.,.the' Géverhment néver j'ciaiméd any direct
conhectibn ,bétween Youhg and BaskérVille, ﬁaking»«Young a less
'importéntl witness - against . Baskefville than he - was against
Bergrin...Thq‘pgramognp issue;fo; the def§nse wésmtq pdrprgy YOQng
for what he was— the cold blooded killér of'McCray-who had been
insulated from pqésible death sentence by ‘a deal with the‘
Government." See Gov. Response at pageé 21-22, : ';

Here;- Petitioneﬁ; aésérts that the deernﬁent' and/qf* Triél
Counsel's ‘Qohtentiqns‘ that. showing‘ Yéung was lying 'abOQt, Rakeem

fBaskerville being pfesenﬁ in the Hakeem Curry'vehiélé at the time
.of the 4:00 ‘p.m., had little stfategic valﬁe, is beiied. by ‘the
record in this cése. First,;‘the Govefnment and/or Trial Counsel
has Vfailed’ to realizérvand, oyerlookéd an iﬁportant key fact: of
Ybuﬁg's-pefjured teétimony,concérﬁing,the 4£OQ p:m. Bergrin -call
to Hakéem Curry, Whiéh ‘was that he  fa1se1y>-stated thét it was
he (Yo@ng) and - Rakeem Baskeryilie, ~who .;ame' to the concluéibnr

that itAwaeremorandlnot Kfmo; who was the Government's informant

5
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against Petitioner.

Clearly, when, hom,. and by whom the rGovernment's informant
was identified as _Kemo end‘bnot‘ K—mo; was pivotol to tthe
GoVernmentﬂs case, the Government themselvee:'chose to rely on
the knowningly perjured testimony of Young to support its theorY
that Petitioner'e alleged co—oonspirators knew thev identity of
the Goverment‘s informant as being Kemo (McCray) end'not K—mo.

Seoond "the facts of thlS case show that the Government knew

and/or Trial Counsel should have known -(had he properly

‘investigated), ‘that as early as November 9, 2004, that Rakeem

Baskerville was not in the car with Hakeem Curry, when he received
the call from Paul Bergrin.— In the motion the Government filed

to have Paul Bergrin .disqualified from Trepresenting Petitioner

'que to a FOnflic; of interest.AAUSA_John Gay_made it abundantly

clear that soon after Hakeem Curry call (with Bergrin), Hakeem

Curry made calls‘vto Rakeem Baskerville who was a known ‘member
of Hakeem Curry's organization and told him'thet "K-mo" _was the
person who had informed on William Beskerville; - See DE"#22m at
pg. 2 at 11.

Thereby,r the Government had a duty not ‘to ‘enploit false'
testimony by prosecutorial argument affirmatively wurging to then
jury the tfuth of‘what-it'knows to be false. Hefe,rin'this case
the Government told the jury in its c1031ng argument

"Then he sa1d that Wlll told him  the informant is a guy named

K-Mo. Then what happens? Anthony Young and Rakeem Baskerv1lle,

~Young tells you, said K-Mo, no you mean Kemo. Okay Can ‘you 1mag1ne
Anthony Young making that up, that deta117"

[T.T; at pages 5713].
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The Government not only permitted the false testimony of
Anthony Young to go to the jury, but argued it as a relevant matter

for the jury to cbnsider,' v1olat1ng Petltloner s rights to due

process of law. See. UNITED STATES v. SANFILIPPO 564 F.2d 176,

179 (5th Cir. 1977); DEMARCO v. UNITED STATES, 928 F.2d 1074,
1076 (11th -Cir. 1991) (defendant's knowledge irrelevant when
"prosecutor's érgument to the jury 'capitaliéed on the perjured

testimony"). It is of no consequences that the facts pointed to

may support only the knowledge “of AUSA JohnA Gay, because such

knowledge will be imputed to the ‘prosecutorial personnel, which

together make up the "brosecution team. See e.g. SCHNEIDER v.
ESTELLE, 552 F.2d 593, 595 (5th Gir. 1977). o |
Thus, Trial Counsel's deficient .performance in faiiing to .
investigete Anthony‘;Yqung :and/or vreyiew‘ the audio recording of
the Novembef 25, 2063,-Bergrin calls, greatiy prejudice Petitioner,
where the 'Gdternment's knowinély use ef Antheny Young perjured
testimony, in whicht‘tng Government by prosecutorial ‘ergpment
affirnatitely urged to the jury the truth of what it knew to be

false, violated Petitioner's constitutional right to due process

of = law, establishes a  STRICKLAND tidlation_ of ineffective

assistance of counsel.

GROUND ONE: CLAIM E- FAILURE TO INVESTIGATE WITNESSES FOR DEFENSE,
TO CHALLENGE YOUNG'S TESTIMONY.

In the instant claim, Petitioner asserted in his §2255 motion
and aff1dav1t _that,  his counsel was - ineffective for failing to
1nvest1gate witnesses for hlS defense to challenge material aspects

I

of the Government s key witness Anthony Young s testlmony.
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Specifically, asserting'tﬁat Petitioner prior to and during trial
unequivocally expresséd to trial counsel that‘he wished to‘present
an actual defense‘énd/or to challenge Young's specific testimony
as to allegedlfécts. See Claim E;‘Exhibit A 9(A)-(H).

Trial Cqunsel disingehuéusly contends that Petitioner's
assertions are "false,". stating that: '"they had discuééed‘ "a;
.1engtﬁ" with Baskerville the decision not to call witneéses,
motivated primarily. by a desire "to ﬁaintain credibiiity with
the jury in order to avoid the imposition of the death penalﬁy".,.
Trial Counsel also assert that Baskervillev‘did ot "request
‘witnesses to be célled, nor,did he object to a épecific witness
no£ being calied." See Gov. Response at page 23.

| However, Trial Counsel's contenfiqns.are bélied.by>the record
in »this' case; where Triél\,CQunsel* informed tﬁe :Court of _two .
potential defense witnesses (Rasheeda Tarver & Diedra Baskerville).
See Trial Transcripts at pages 5218—19. Moreovér,‘ Petitioner‘s
lettef-té the Judge during hig ttial,‘reveals his dissatifaction
with his Trial Counsel's defense strategy and/or téctics in failing =
to present certain evidenbe in- hié ‘defense "at trial, thus, in
this case'there is ijéctiveTéviaence that Petiﬁignef "reduested
specific witnesses to be interviewed and/or caliéd as 1Qitnesses‘
‘in his defénse,f’ See Petitioner's letter to Judge‘ dated 4/26/07
attached as Exhibit "B". |

.Fﬁrther,‘.Trial 1Counse1'sv‘contentions that: "in any‘ event;
for strategic reasons would not have’called’any'bf'thé.witﬁeSSeé"

'identified in Baékérvillg‘s §2255 moﬁion becausé they'"would have

added nothing - of value or would have been detrimental”™ to

-8-
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Béskerville's case," 1is either disingénuous, belied by the record
~in this case, and thus, is without merit. |
Here,'Petitioner asserts that the Governmenﬁ in'its‘Response
éoncedes that Paul Feinberg, Esq's and:Raéhidah Tarver'teétimddy
in Bergrin I, cohtradicted,certain‘aspects of Young's‘testimony.
See Gov. Response at page- 5. Moreover, had Trial Counsel
interviewed_eacﬁ of the.witneésesvméntion by»Peﬁitioher; whether
he intgnded to, or not;_caLL them as witnessés( he cou1d.have
léafned of valuaﬁlé information that ‘wouldylhave beeﬁ useful to
Petitioner's defensé; byrconffadicting certain aspects ofAYbuhg's
testimonyv at Peﬁitioner's trial, e.g.: (i)' who was present in
. Hakeem Curry's car during the Bérgrin call on November 25;‘2003;
(2).that it was Paul Bergrin acting as Petitioner counsel at the
time who égkgd'Peti;ioper if heuknewwfhévhame}ofiﬁhe,CI,;so the
credibility of the CI cduid‘be investigated, with hopes of possibly
having. hisv,chérgesv dismissed. More impdrtantiy; the Goverﬁment
argued this very point in its ‘Btief Opposing Defendant's Rule
33 ;Motionv at  page 10 aftaéhéd ‘as Exhibit "C", stating that:
"Baékervillé "knew the unindicted co-conspirators- and dealt with .
them regularly," and his trial “"counsel could‘ have interviewed

‘them and called them as- witnesses." See Exhibit "GC" attached.

Neither " Trial Counsel nor the Government has. presented

anything‘ worthy bf-‘being called a' strategic defense. Aithough
an attérﬁeyfs decision not to present. particular witnesses "can

be stra;egically “sound" - ifvvit is Dbased rqﬁf-ﬁhé 'attorﬁey’s
fdetermination .£hat the >testimony ‘thé. witness woul% .give might
on balaﬁeé harm rafher‘than helb the defendant. Suéh;determination

-9-
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can rationally ‘be nmade, however, only after some inquiry or.

investigation by rdefenSe '¢oﬁnse1.' See CRISP v. DUCKWORTH, 743
F.2d 580, 583 (7thjCir; 1984) ("though théfe may be unusual cases
when an atﬁorney can make a‘rationai decision thaﬁ investigatibn
is unnecessary, as ‘a general fule an attorney, must investigate.
é case in order to provide 'miﬁimally cbmpetént 'profeésional‘
fepresentation."). Yet inf this case, Petitioner's Trial Counsel
never contacted orviﬁtérviéwed.any of the named Qitnesses'provided'
by Petitiomer in Exhibit A 9(A)-(H). See Affidavits of potential
Witneéses attaéhed as Exhibit "D". a 7
Ineffectlveness is 9enerally clear in the context of complete
fallure to 1nvest1gate because counsel can hardly be said to have
made a vstrateglc choice against pur31ng a certain 1line of
;iqvestigaﬁiqn WEgn.s/he.ha§Lnot_yeq thainedAthé_facté én;whiﬁh

such a decision could’be made. Sée UNITED STATES v.'DEBANGO, 780

F;Zd 81, 85 (D.C. C1r._1986) ("The complete failure to 1nvest1gate
rpotegtially corroboratlng witnesses... gan hardly ‘be consldered
a tactical ‘de0131on-)yw8uch is* the ‘sitﬁation' présénﬁed in this

case. Trial Counsel's offefed- alleged' strategic .justification
for his‘failure to make'any effoft to investigate the witnesses
offe;ed; by Petitioner, cannot be excused oﬁ the ground that

investigation would have been fruitless.

‘GROUND ONE: CLAIMS H & I-FAILING TO OBJECT TO THE SPECULATIVE
AND HEARSAY TFSTIMONY OF. YOUNG. :

Pétitioner asserted “in hlS §2255 mgtloﬁ énd“affidavit that
rhis' Trial ‘Counsel was  ineffective for faiiing ‘to objec£ ;to the

speculatlvé and hearsay testlmony of 'Yoﬁng. Spe;ificall;, that
Young testlfled ‘w1;hout'ob3ectlon,.that_Bergrin‘gdt the infdrﬁant's
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name from ‘Petitioner, and that Petitioner ‘told. Jamal McNéil "to
'hutry up and get rid of the CI, which is Kemo." See Claim f, Exhibit
A, ﬂll! Youﬁg,next testified thaf; by paséing along the name, this
Was.aﬁ iﬁstruction to "gét rid of" or:"kill" the informaht.’See
Claim H, Exhibit A, ﬂiO, |

101aim H: o

Here,‘the trial record conﬁfadigt Trial Counsel'é Affidavits
.stating "there was no basis to,objéct to. Young's testimony about
how he inferpreted' thev communicatioh from Baskerville regarding
McCrayr as it was relevant  gvidence to explain Young'é actions,
is belied by the reéord‘in this case, where counsel arguéd‘in its‘
blosing argument to the jury, not to convict Petitioner based on
this éssumption " [Trial Transcripts at pageé 5872-73].. Contrary,
'to T;ia} Counsel's copténtionsiYoung did,nptﬂjust testiﬁylasAto
3what‘he assumed the meSSage to mean, but what was ﬁnde:stood by
,everyBody, thereby, had Trial Counsel lodged a valid objection
on the,grgund‘that the stateﬁent was "spéculativé" it would have
bEen suétainedL‘ |
Ciaim I:

Trial Counsel 'conténdé that Young statement is "a classiév
cofconspirator stafement"~and:that any.objéction would havé been
overruied; However, contrary'to Trial'00upse1;s cpnpentign, before
‘a cb—conspirator statement may be introduced to a jury,- the
vgovernmentlmust demonStrate, either'in-a pre-trial hearing or during

least enough .substantial

the government case - in chief, at

-independent evidence of a cdnspiracy'to take the issue to the jufy,

and thereifis independent evidence Vlihkiﬁg the defendant against
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whom:therevidence is offered to the conspiracy. See UNITED STATES
“v. AMMAR, 714 F.Zd 238 (3rd'Cir; 1983) (the Court muet determine
that the‘.gdéernment has established the existence of'the"allege&
conspiracy and the connection of each defendant with it by a cleaf
preponderance of ‘ithe evidence‘ independent . ef the hearsay
declaration). |
Although.fhe'Court’has stated that the government iseallowed
,iﬁ semeAinstances "to;intreduce co-conspifator's statements without
a prior showing of a conepiracy based_.en in&ependent- evidence,
subject_to the requirement ﬁhat'the gqvefnment make such a showing
by the close Qf'its“caséf See éyyég,_7i4-F.2d at  247. The Court
went on to hold "that such ‘a procedure, while iti should .be
"carefully considered are eﬁafing1y utilized;" 1d.

This _is the ,precisew ppint this. Court _made eleatﬁ to the
Gevernment during Petitione;‘s,SOh(b) hearing on January 5, 2007,
dealing( with a . similar ‘issue concerning the hearsay. statements
of McCrey;=wherevthe Couft said, "I would suggest-that.this soft:
of iesue not, tbkthe extent it'cah be avoided, not be the kind
of thing that comes in subject'te conneetionrlater on."
| Here; Petitioner asserts tﬁat at the time of Young's hearsay
statements (T.T. at page 4354 &‘4376—77); the Government had not

'established a proper ?oundetion of a conspiracy includiﬁg Petiﬁibner
by a faif'preponderance of‘independent evidence. This was evident
wheﬁ the;vaernment attempted‘to e1icit anothef hearsay statement
frpmiYouﬁg by_its,queseibnrﬁo Yoﬁhg, whieh,was Qhether Young would
"charaCtefizevthat message f%oﬁlthe'defendant" es "request" however, i

,Trial'Couﬁsel objected on the ground  that "Petitioner was not the
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one on tne phone," and the Court sustained that objection. Thus;
had eounsel objeeted to thevprevieus"hearsap testimony, from two
questions before;‘that Bergrin received the informant's name from
Petitioner, and by'passing“aiong the name, this was;an instrnction
to "get rid of" er "kill"Athe‘informant (T.T. at page 4354), those
objections wonld‘have also been sustained.
MOreso, the vaernment and Trial Counsel éontinue to mislead
this Court by mlsrepresentlng facts in an attempt to ereate a smoke
iscreen to cover up Trial Counsel s deficient performance Here,
the Government and/or Trial Counsellstate that extensive pretrial
motions were filed to preclude coconspirator Statement. See Gpv.
"Response at page 27. ‘However, the record is devoid of. any such
motinns and the Government nor Trial Counsel,pbints to any such
proof of this contention, from the docket QrmanYWhere in the record.
More impqrtantly, TrialiCounsel's,deficient performance;greatly
‘prejudiced Petitinner, where the Court of Appeals relien,on.Young's'
hearsay ~and spchiative' statementsﬂ mhen. denying -P@titioner'sv‘
1nsuff1c1ency of the ev1dence claim, on direct“appeal. |

CLAIMS RELATING TO AGENT BROKOS'

GROUND ONE: CLAIM A- FAILING TO INVESTIGATE AUDIO RECORDING -OF
3/21/03 SURVEILLANCE VIDEO, .

Petitioner asserted in hi,s §2255 wotion and affidavit that
" "his Trial Counsel was ineffettive for failure to investigate_the’
andio portion -of a video surveillance presented at trial by the
GoVernment of the"3[21/03A drug transattion,_ ailegedly made  by
Petitioner, mhere"the »audio pertion of the surveiliance» video

was 1ncon51stent with the narratlve Agent Rrokosm¢ave at trial,

which could have been effectlvely explolted to cast doubt as to
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issues of identity, and/or whether a crime actually took place,

on the drug charge the video pertained to. See Claim A, Exhibit
1 : .

A, T5.

Trial Counsel and/or the Governmeﬁt icontends that Trial
Couneei had‘ specific stfategic reasons for not .ihtfoducing the
audio portion-ofAthe drug-traneaetien videe. Contending that "the
audio would have» oniy:'haVe served to hake' the event more real
in the ,jﬁryFe mind .and that "Agent Brokos's teétimony showed
that the “audio would not have contradlcted her on anyimaterialk
aspect vof the drug case. HD16, KD16- Additionally, "thefe was
no‘real>dispute over the vehicle used" as Baskerville used that
vehicie in other t:ansactions .and: it was tied to BaSkerville

: o .

See Gov.'s Response at page 19-

through registration records."

. 20.
Here,”,it is evident from Trial Counsel's response te~,
Petitioner'sbclaim-that he failed to investigate the audio bortioh
.of_the surveillance vidgo.‘Because‘had Trial Ceunsel investigated:
‘the audio part of the surveillance video, " Trial ‘Couhsel WOuld
have had material ‘fef a devastating7"c:oss—examiation of Agent
Brokos on her prior inconsistent statements vshe‘ gate her
surveillance team that she eouldn'temake'out the license. plate
number, Iand she didn't know if a traneaction took -place. Which

was totally contradictory to her trial testimony of:

1. Tt -should beAnoted that - Petitioner compialned of this issue to. the Court
in his letter to Court, during trial. See Exhibit '"B" attached to this Reply.

Whlch is a copy of that letter.. . L.
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AGENT BROKOS'S TRIAL TESTIMONY

Q.” During the .surveillance, were you able to get - the
license plate number?

A. We were able to get the licensé pléte. I actually
saw it very clearly, although you can't see it on
the videotape.

[T.T. at page 3573 lines 20-23]7.

V‘**#*#*¥#$*#**#***#**##

...then I debriefed Kemo aﬂd he -explained to me exactly.

what transpired during that transaction and ‘I was very

curious to see why initially I saw the hand-to-hand

‘transaction.... ' .

[T.T. at page 3573 lines 21-24].

Mongver; the‘-gravamenA of Petitioner's claim is npt the
vehicle ‘used, bﬁt. the identity of the person. making the drug
transaction, and/or whether a crime actually téokﬁplace on 3/21/03,
even assuming afguendo; that a drug transaction took place, Trial
Cbuﬁsél's .failﬁre to.-cénfroﬁt” Ageﬁtprgrpko; Wiéh her-.p£ior'
inconsistent statemént, failed to cast doubt as to Petitioner
being the perpetrator of thez3/21/03 drug transaction. Especially,
in'_light. of the fact that others often used Pétitioner's-:Mohﬁe

Carlo'LSee T.T. at page 4207]. |
| Trial Counsel fhad in his “hands material for é deyastating
crqss—examination of Agent Brokbs‘on the critical issﬁesvin the
allégéd drug transaction of 3/21/03. Howe#e;; because of his"
faiiure  to ihvestigate ‘the audio portions of the surveillance
video, -+and’ éonfroﬁt_ Agent Brokos with her inconsistent prior
statement to her surveillancevteém, the jury did not_leatn that
Vshe,cqu¥g.not determine the makevand model of;the gar,fthe 1icénse
Qumbér;idr whether aldrug transaction.tdok piace, wHich.was very .
differen@;from her trial,testimohy concérning‘these'material facté.

§ A | ~15-
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'Thﬁs, there is no.way in whichrthe.failure to confron; Agent
Brokéé Awith her prior 'inconsistenty statemgnt, can be justified
as sound‘ trial stfategy or a reasoﬁable strategic choice, when
4Tria1 Counsel completely - failed to investigate the  audio

recordings. See e.g. FISHER v.. GIBSON, 282 F.3d 1283, 1291 (10th

“Cir. 2002) ("In order to méké the adversarial process meaningfﬁl,r
counsel has a - duty to investigéte all 'reasonable. lines of
defeﬁse."). Further, iﬁ shbuld"be no;ed that.ﬁheAjgry rgﬁuested

'té watéh the videds for March 21, June igf_and‘September 9,~2003‘
trénsactions [T.T af page 59461, thereby,v there must have been
some doubt concerning Petitioner's guilt és to those transactions,
thus, had it notvbeen for counsel's deficiency, there is reasonable

probability that the outcome of the proceeding would have been

~ different.

GROUND ONE: CLAIM J-FAILURE TO OBJECT TO HEARSAY TESIMONY OF AGENT
BROKOS. - _

.Pétitioner vaéserted in his‘ §2255 motionv and affidavit that
his Trial Counsel ﬁasb ineffective for failing to objgct to the -
804(b)(6) heafsayitésﬁimony by Agent:Brokos, in which Agent Brékoé
‘relaYed Mccgay's. statement, which included statements made »byb
McCray  on wirefap as weli és‘sﬁatements that McCray made to Agent-

~ Brokos during the.undercofer-operation, thefeby, forming the basis‘
of thé drug_conspiracy and»conviétions._See C1aim J, Exhibit A,
- 11, |

In the Government's  §2255 'Respdnse, the deernment_

i
H

disingenuously contends that Trial Counsel made a ;"vigorous legal
‘~cha11engeﬁ”an& the "record belies Baskerville's claim that Trial
Counsel failed to object to this evidence." See Gov. Response

-16-
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at page 28, However, the Government's §2255 Responsevis in ditect-
conflict with the positioﬁ that it took in the Appelleefs Brief.
That the defense failed to make any objection to -the' procedure
used by the District_:Court in admitting McCray;s out-of-court-
statements. See Appelleefs Briefiatqpages 57-72. |

tHere, Petitioner asserts that priqr'to trial the Government
filed an in limine motion.seeking to intfodqce statements by McCray
pursuant  to Fed.R.Evie. ASOh(b)(6)} These included: recorded’
statements made by'McCray'on‘wiretaps as well as statements that
McCray aliegedly made to Agent Brokos. The GoVernmeat argued that
the statements was admiesible beeause Petitioqer participated
ia the eonspiracy’to‘murder MeCray for the pﬁrpose_ofipfeventing
him from testifying at Petitioner's trial. [DE #102];

In the written respense to the Cevernment'e ~motion, Trial
CounSei fequested a fretrial evidehtiary hearing te ‘detefmine
thetadmissibility of McCray's statements [DE #105]. The District
Court held aA hearing 'on‘ the GovernQent's motion en Januaryi 5,
2007 -I;DE' #116]. The Court explicitly asked the both parties how
it should proceed“in making 1its admissibililty determination.
The‘ Government noted that the HCourt ﬁad‘vthe discretion to hold
a pretfiai hearing, to hold a hearing outside the jury's presence
during .triali or to deny a hearing entirely and fely on the
testimony at trial to determine the'”admissibility of-ithe
statements._ The -Governmentv statedi‘its preference, which was to
aliow ‘the Statement “to ibe' admitted -iato evidence- eppditionaliy
subject to thef anticipated trial teetimony. Immedia&ely after

ithat;,Trial Counsel was asked for his position, and counsel simply

-17-
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replied, "Judge, I don't think I have anyfhing “to add.

the hearing, Trial Counsel had not repeated his writte

agelD: 301

" During -

n request

for a pretrial “determination Aof admissibility but had instead

discussed ~on1y the stan&ard to be applied, 1i.e., preponderance

of 'the ~evidence versus a higher standard, such as clear and

convincing evidence.

-Hearing no request for a pretrial determinatioh‘of the issues

the Court stated:

"I suppose we have to take it as it comes. I don't know what
to tell you, other than to suggest to the Government that I

more
would

hopei that would present the proofs on these threshold issues in

such a way that it makes orderly sense and I would suggest, I
know that it is determinative, but I would suggest that this

don't
sort

‘of issue not to the extent it can be avoided, not be the kind of

thing that comes in subject to connectlon 1ater on.

’[DE #116 at page 14]

During trial the District Court sua_ sponte addressed .the

forfeiture by wrongdoing issue. The Court anticipated

~Government would seek to elicit some statements made

from thé_ then-current witness, Agend Brokos, who was

F.B.I. handler, and the Court acknowledged that the is

be dealt with as it arose during Agent Brokos's testimony:

that - the
by McCray
McCray's

sue could

"The Court: I don't know if Mr. Herman or Mr. Kayser [both defense
. counsel] will object ‘if Agent Manson starts talking about statements
made by McCray. If they don't object we don't have an issue. If

they do object, we need to deal with it and I thought it

be prudent of me to raise the point before the jury comes
the room and then we have to take a break. Anythlng about it.
Herman? : :

-Mr. Herman: No Judge. We're aware of what your Honor sa1d ‘and
be guided accordlngly. : , ‘ :

"[DE #184 at pages 3444—45]

-18-
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‘The Coﬁrt _acknéﬁledgedv ité: willihgneés to deali withﬁ any
objections lodged By Trial Cbunsel to Agent's Brokos's testimony,
and the CoUrt_acknowiedged that it might be necessary to interrupt
Agent BrokoS's testimbny and resdlve the issue OQtside the presence
of the jury. |

| After the Court ekplicitly vinsgruéted Trial Counsel that
he needed to object prior to the introductién of McCray‘s out-
‘offcourt.statements in order ‘to ﬁ:ésérve fhe issue Agent Brokos
testified on ‘numerous‘_OCCasions abqut McCray's kout?of—courtv
stateﬁents, and_'Trial' Coﬁﬁsel never lodged .a single hearsay
ijec;ion. Likewise,' Triall_Counsel lodged no objection ﬁo any
of- the tape-recordings of McCray's alleged drug deals with-
Petitioner. Near the\-end of Agent Brokos's direct examination,
the Co@rtr noted that McCrays's statement to Agent Bpokbs ~and
'M¢Cray's statementé on audio'ﬁapes héd all Been,admitﬁed with6ﬁt
objection from the defense._[DE #186: at pg. 3768].

'.ThEWCourt sua'sponte,discussed the fOrfeiture by wrong-doing
issue; ThevCourt began.By again ﬁoting‘that>there had been noi
6bjection .tq bany‘ of McCray's statements from either the tape
récordings or from McCray's convefsaﬁioné‘with Agent Bfokos. The
VCourt annduncedrthatAit would follow the weli—ac;epted procedure
for admissioﬁ “bf _co—conspirator‘ declarations, and would adﬁitA
the _statements‘ subject to subseguent 'éonnectiOn,: baéed on  a
preliminary finding by a préponderance of the evidencevfhét'the
evidentiary foundations »for the admission of the vevidencé héd
"been satisfiéd.rThere was no objection tp-this procedure'by frial

Counsel. [DE #187: 3850-53].

- =-19-
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.‘As noted yabové, Trial Counselv:did not adequateiy preserve
>ﬁis written request for a pretriai hearing Qﬁ the Rule 804(b)(6)
iséue both because he failed to verbalize his reduest*for a hearing
with witness testimony while the Distriét Court was cbnsidering
the issue. and because he failed to object to the introduction
of aﬁy of the out—obeou:t statements, despiﬁe the Diétrict Court's
éxplicit command that Trial Counsel do so in order to -pfeserve
fhe objedﬁions. |
-More importantly, Trial Counsel's failufe to lodge a valid
ijection_ to Agent Brokoé's :testimony, forfeited any review by.
| thevCourt of Appeals as to-whéthef the‘Diétrict Cdurt erred, in -
failing to _hold:fa pretrial ‘hea;ing Béfore admiftiﬁg testimony
pursﬁant to Fed.R.EVid,'804(b)(é). Thereby, Petitioner claim had

_to bewrQViewed,under a higher standard of. "plain. error", instead

of having the Court of Appeals review the claim in first impression
review. ‘Moreover, in the absence of any 'c0ntfolling precedent

in the Third Circuit, the District Court's pxocedural error of

failing to hold a pretrial héaring ‘could not be. characterized

as "plain". See UNITED‘S'}‘ATES v. CLARK 237 F.3d 293, 298-99 (3rd
Cir. 2001) (nQ pléin error where defendant fails to cite any
controiling authority for his posiﬁion);

Further, the Government argued in its Ap?ellee's Brief at
pages 57-72 that, thél defepse failed to make any ,objéction_ to
the 'ptbcédure used‘ by thé‘ District Court in admitting McCray's.
6ut—of7court statéments. Also‘Petitioﬁer's appéllate counsel noted
in iEg{Initial Brief at Page 55 n.#7Athat "the almost chple&e

absencé~ of objections during trial such that important issues

-20-
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_wére .not adequately preserved for appellaté review,» is quite
disturbing. See:Exhibit‘"A" attached. Thus, Petitioner wés:greatly
- prejudiced by‘Trial_Copnsel's.deficiént perférmance, becauéé there
is. a reasonable probébly  that Petitionér's ,appéal proceedings
'would.have been different.‘

VGROUND dNE: CLAIMS B & K- FAILURE TO YINVE‘S""I‘IGATE PHONE SYSTEM
AT HUDSON COUNTY JAIL, AND FAILURE TO ORJECT .TO THE
HEARSAY TESTIMONY OF MARSHAL WILLIAM CANNON.

| Petitioner asserted in his §2255 'ﬁotion  and affidavit that
Trial Counséi: ﬁas ineffecti?e for failing to invéstigate "the
phone system at Hudson County Jail," and object tor fhe hearéay
,testimony of Mafshal VWilliam 'Cénnon,' ﬁhat the Vjail lacked
.capabilities of recofding"prisonef'ttelephone calls during ‘the_
time &hen Pe;itioner.was'housed theré.'See Claim B8 & K, _Exhibit
»"Aﬁ ﬂlAfqu |

‘It is Trial Counsel's cdnteﬁtion. that they u-haQe no
»recolléction‘léf Petitioner'é‘ request that they inveStigateA the
phone system aft Hudéon‘Countf Jail, énd that Petitioner does not
‘provide any -evidence that Marshal Cannon's information was false.
Further, that_ objecting on - hearsay grounds ‘would. have
qnproductive on éuph'a "minér‘point" and‘"may-have affected the
defensé's credibility with the jury. See Gov. Response at pagéé
20-21. | |
Claiﬁ B:

_Hefe, Petitioner asserté that he asked .hig Trial Counsel

‘to ‘inVestigate the issue  of télephbne monitoring/recording

2, It sﬁbuld,be~noted that the Government themselves has failed to present any

documentary evidence to refute
hearsay testimony was untruthful.

-21-
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capabilities‘at the Hudson County during the period that Pefitioner
housed there. Which‘ wés a very important issue during trial,
‘because it was tHe Government's position that Petitioner hade
incriminaﬁing‘ calls with regafd to the ‘alleged pIot/conspiracy
to kill McCray. Moreover, thé’Covernmentfs furpose for inﬁroducing
this form of evidence before the jury;_Was to.plant a seed in
itheir _mind. that the .céoperating witnesses _tesﬁimohy. that ’theb
_informéﬁion regafding McCray was being>faciliﬁated out over the
phones, was being corroborated.

Thereby, had Trial Counséiv inVestigated,‘ they cOuld» have
1earned‘that Hudson_Cdﬁnty Jail did in fact have the recording
cap?bilities“the‘Government claimed it did not have, which would
have suppoftéd Petitionef's position during. trial that ;the .
deerqmeﬁt's ﬁailqre tp produce the recordings of the calls,gwasl
not due to the récprding éapabilities of Hﬁdson County Jail, but
the fact that-thé_natureiof the calls claimed by the - Government
through its coopen@ting witnesses did not exist. .

Therefore, Trial . Counsel's féilure' to investigate .on i;s‘
own the  phone systeml at ﬁudson‘ County Jail, instead qf. relying

on. the Government's disingenuous contention, was deficient

performance on behalf of Trial 'Counsel. See e.g. 'THOMAS. V.
LOCRKHART, 738 F.2d 304, 308 (8th Cir. 1984) (iﬁvestigating
cpnsisting-solely ofAréviewing prosecutor's file "fell éhort_of
what a reésbnably competent attprney woula havé done");
'Claim KQ"V } I . o ' )

Iﬁfis undisputed by either théiGdﬁernment and/or Trial Counsel

that Marshal Cannon's testimony was hearsay testimony, that should -

-22-
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have been objected to, however, Trial Counsel and/or the Government

attempts to ddwnpléy ~Trial Counsel's deficient performance, by

contending that an objection would have been "unproductive on
sucﬁ a minor point" and may have affected thé défenée's>credibility
with the jury. See Gov,»Response at page 21;‘ |
Contrary,.tovthe Trial CoUﬁsel‘and/or Governmenﬁ‘s'conﬁentionf
MarshaivCannon's_testiﬁbny was to be taken for the truth of the

matter that wasAasserted, which was that Hudson County Jail did-

not have the capabilities to record phones calls during the time

that Petitigﬁer ‘was housed there. The Government knew the
prejudicial. effect that this ‘evidence would . have 'regardléssv of

it being hearsay, which was to plant the seed in the minds of

‘the jury that Petitioner was using the phones in Hudson County

Jail; to facilitate v;hé_'ihfqrmat}oq allggg&,~by the;rqoverhmentfs
cooperating witnesses. . - ' Vo

This infdrmati&n"was’ damning because it wasjméaht to be
believed that these_ alleged calls actually took piage. More

importantly, the” testimony of Marshal Cannon was used as .some

form of proof, it was to make a showing as to why the Government

could not have gotten these alleged calls on tapé. According to

Marshal Cannon's testimony, the jail wasn't able to record the

inmates calls. Marshal Cannon's testimony was an intricate pieced
of the GéVernmeﬁt’s'evidence'and its purpose was to be také fof
the tfﬁﬁh of tHe maﬁter‘aSSerted. |

-quthér, the prejudice to Petitioner was émplified when;the
Gévefnﬁentj attempted‘ to exploit-~thé: use of Matshdl‘ Cannon's

inadmissible and prejudicial hearsay téstimOny during its closing

5 S -23-
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argument to the. jury: "Now, I want to talk about it not being

recorded because there's been a lot of talk about this .ability

- to record calls and the impiication is, we11 why isn't‘this,on

tape? First'of.all we shattered the myth that the defense has

been portraylng in cross- examination with Bill Cannon yesterday.

[T.T. at'pgs.»5710-11] See REYONALDS v. UNITED STATES 715 F¥.2d
99, 105 (3rd Cir. 1983) ("Where powerful hearsay statements are
admitted 1nto ev1dence offered again in closlng argument the risk
of preJudlce is ampllfled ") Thus, Tr1a1 Counsel s. contentlon
that objecting on hearsay grounds would have been unproductlve,

is be11ed by the record in this case, and.ls 1n,d1rect conflict .

with its argument in cross-examination of Marshal Cannon.

.GROUND ONE: CLAIMS D & G- FAILURE TO INVESTIGATE AND CHALLENGE

THE CHAIN OF CUSTODY

Petltloner asserted- in §2255 ‘motion and affldav1t that Trial
Counsel was ineffective for failing to,investigate and challenge

the chain of custody of the drugs that McCray allegedly purchased

from the Petltloner. See Claim D & G Exhibit "A" 96-7. However,

it is Trial Counsel contention that this was a minor issue, and

~any challenge went'onby to the weight and the admissibility of

the evidence, and would not have changed the outcome of what was
an extremely strong drug trafficking case...and unsuccessfully .
challenging the chain of custody -would have 'undermined ‘the
”n

defense's credibility with the jury for the death phase. See

Gov. Response at page 23.

Here, Petitioner asserts that-vthe Government failed to

1

;establlsh a suff1c1ent chain of custody show1ng ‘that the cocaine

descrlbed in the DEA Form—7 report was the same substance selzed

[
o
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on the occasions deseribed in the indictment. Whefe the DEA Form-

7 reports describe alleged seizures from the "Crips Street Gang,"

and the indictment alleged controlled purchases from Petitioner.

Physical evidence must be authenticated before it is admitted.

Authenticity is elemental to relevance, for evidence cannot have

a tendency to make the existence of a disputed fact more or less

Iikely if the evidence is not that which its proponent claims.

See UNITED STATES v. BRANCH, 970 F.2d 1368, 1370 (4th Cir. 1992)
(The requirement of authentication ... is satiSfied'by-eVidence

sufficient to support a finding that the matter in question is

what its proponent claims.); see also, UNITED STATES v. 'OWARD-
ARIAS, 679 F.2d 363, 366 (4th Cir. 1982) ("The chain of custody

rule is but a variation of the principle that real evidence must

be authenticate prior to.its admission into evidence.").

It should be,note&}that Agent_Brokos.admitted under cross
examination that certain: reports reontaiﬁed erroreb and 'mistakes
in them [T.T. at pages 3999:4002], Further, Agent Brokos was hog
the author of any of'the”DEA'Form47 fepo:tsein'Petitioner case,.

thus, no proper chain of custody was established. See UNITED STATES

v. COLEMAN, 631 F.2d 908, 912 (D.C. Cir 1980) (DEA Forms "are

prepared not solely with an eye toward presentation, but towards

preserving a record of the chain of custody.").

Thué;»even assuming\arguendo, that the DiStfiet Court would
not ha?e suppressed ‘the evidehce on the grounds of the faulty'
chain ofecustody.'Had]Trial Coensel'pfoperly inves;igated o::made
":7objeCtidnfto the admissibility of the eViden%e, and/or submitted

. the DEKf Form-7 reports for the jury inspection, it would have

-25-
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enabled the jury to make an informed aesessmenﬁ es to what weight,
if eny to attribute to the evidence, pertaining the.elleged drugs
seiiédefrom-theydetesvof 3/18/03, -3/21/03, and 6/19/03. See COLEMAN
631 F;Zd“at’911, (We;hola only that such a record is so admissible
when offered by a2 criminal = defendant to sﬁpport his defense)ﬁ
Therefore, Trial‘CounSel'e failure ﬁo inVestigate, and chailenge
'theachain of custody, denied Petitioner effeéti?e assistance of
counsel. ‘ | o
GROUND ONE: CLATM M- FAILURE TO PROPERLY PRESERVE BATSON ISSUE.

Petitioner asserted in his §2255 motion and affidevit that
iTrial‘Couneel was ineffective for failing to effectiVeLy preserve
the Batson objections. Specifically, asseftiﬁg thatICOUnsel failed
to satisfy the second step .of the Batson challenge when they
failed _te chellenge the pfetextqalwvnaturew of the Geyernmeﬁgfsn
race neutral explanations By‘ making a comparison of the four
;challenged black jurors vs. whiﬁe 'jﬁrors with similar  traits
as those claimed by the prosedutor as the basise for striking

,the_bleck jurors. [T.T. at pages 3179-3213].

The Government and/or Triale Counsel contend that, "even;
had trial ‘cbunSel. asserted ‘that the reesons' were pretextual,
this Court, at etep three of the ,Batsqn analysis, would heve
rejected'that_esserﬁion,‘aﬁd'Third Circuit (based on the analYSis'

-in its October ZOli non—p;eeedential opinion)'would have affifmed_
: thet»‘finding as vnot- clea£1y>:erroneoﬁs," GOV. Response' at page
29F30,¥is'Belied By both this Court and the Th%rdtCircuit Court
of Appeal's Dpinion; In which both Court's eekno%ledgeethat-Triel
CounSei failed to preserve'the-issue at stepvtwo;f |

S -26-
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VMore&Ver, contrary to the. vaerﬁment,'and Trial Counsel's
.cbntenfidns. Thié.Court in.its Opinibn on January 18, 2011, [DE
" #287], wrote that it would "reopen the Batson issue ohly to the
iimited extent necessary to consider whethef the newly prodﬁced
evidence bears"oﬁ the original. decisioh," Dist. Court's. Op. at
page 9. The Petitionér‘.requestéd the Court  to consider his
pretextual argument to which the Court stated:

"The Court shall not feopen the Batson hearing in its entirety

and shall not consider arguments that could have been raised

‘originally but were not". ' - :

V[See Dist. Court's Op. at page 10].

The Third Circuit Court of Appéals in its Opinion dated
October 13, 2011, [DE #294], held that, trial counsel "failed
'to respond to the prosecutor's race—neutrai explanaﬁion at trial,;"
apd_thatvtbewissuefwas;"unpresgrved" ;b,which Tunpreserved'Ba£son'm
objections are reviewéd for :plain error." See [Third Cir.Ct.Op
at pages 5-6].

Since Trial ' Counsel sat silent after fhe Goﬁernmeht stated
i;s reasons for exercising peremptory challenges to which Trial
Counsel 6Bjected, the Thira Ciréuit reviewed this'Coqrt's ruling
for the higher standafd of plain erfof as opposed to the standard
for abuse of discretion because the issue was unpréserved. See

" [Third Cir,Ct.Opf atr pagek 6]. As avAresﬁlt of Trial Counsel's
failure to fulfill theif‘ obligations at step two of 'Batsoh by
not responding to the Govérnment's race 'neﬁtral-expléﬁations 

the Third Cichit,went'on to state:
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,‘"Had the defense raised a challenge based on comparison to similar
white jurors whom the government did not challenge and lack of
support in the record for the explanations offered by the
government, perhaps the District Court would have inquired and
investigated further, and made a different ruling. But the defense
made no such argument. Accordingly, the District Court's failure
to scour the record of over six weeks worth of jury selection
on its own for evidence of discriminatory intent unassisted by
“Baskerville did not constitute plain error. The error about which
Baskerville complains with respect to the District Court's analysis
is, instead, ' attributable to his own failure to point out
weaknesses, in the proffered reasons when the opportunity arose."

[See Third C1r Ct.Op. at pages 7-8].
Further, Appellate—Counsel noted. that Trial Counsel failed
" to exhaust the Batson challenge by properly_preserv1ng the 1issue

- for -appeal, thUs,'conStituting ineffective assistance of counsel,

citing’GOVlT OF V.I.‘v.’FORTE, 865 F.2d 59 (3rd.Cir. 1989), Seev
'Petitioner's heolyb Brief at page 6 n.#Z, to which Petitioner
also reliee on as the legal authorlty in support of his
" ineffective claim. |

'Thereby, it 'is - Petitioner's assertion vthat his case is
analogons to FORTE. That ls becaﬁse inVEQEIE's initial'proceeding
on direet appeal, the Third.Circuit held, "that the BatsonaequalA
proteetlon'analysis was not triggered beeausevEgglg had failed
to preserve"his Vohjections and hecause we did fnot’ find plain
error in the .trial proceeding."'See FORTE 802 F.2d 73, 74 (3rd
Cir. 1986). The Thlrd C1rcu1t held addre831ng FORTE's 1nffect1ve‘

assistance of counsel:

"Forte's ‘contention that he is entitled to relief only indirectly-'
implicating Batson as we are concerned with the trial attorney's
performance and not simply  whether there was a Batson violation.
Under the Sixth Amendment a defendant has the right to effective
assistance -of counsel which means that he is entltled to adequate
representatlon by an attorney of reasonable comptence. =

See FORTE, 865 F.2d 62, citing GOV'T 'OF THE V.I. v. 7EPP, 748
F.2d7125, 131 (3rd Cir. 1984). CRREE —
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As‘ stated abOve‘ this Céurt on rémand' held that it wouid

"not consider arguments' that could‘ Have been raised but were
not." Dist.Ct.Op. at ~page 10. Which' the Third Circuit also
:'recognized and failéd to address as well holding that the Batson
issue was 'ﬁot preserﬁed_ due to ‘trial counsel's silénce after
‘the Vgovernment 'volunteefed its faée—neqtral _explanation. Thﬁs,
Petitioner asserts that his Trial Counsel rwas‘ ineffective for
failing to fulfill ;ifs obligétion.vat step-two of the ;Batépn
objection, by pointing fo: ‘the : prétextual inatUre of  the
éo#ernment's péreﬁptory challenges, prejﬁdiced”Petitionef befOfe
this. Court on remand. and thév Third Circuit’ Couft of Apbeais;
during Pétitioner's ~direct appeal, where Petitioner's issue had

'

" to be reviewed under a higher standard of "plain error review."

2. PETITIONER WAS PREJUDICED BY BOTH THE INDIVIDUAL AND .

" 'CUMULATIVE TMPACT OF WMULTIPLE DEFICIENCIES OR ERRORS BY

~ TRIAL COUNSEL DURING THE PRETRIAL, TRIAL, SENTENCING, AND
DIRECT APPEAL PROCESS. _ ‘ o

Even where no single error by counsel 1is sufficient to
vacat@ the convictions of the Petitioner’, prejudice may result
from the ‘cumulative impact of multiple deficiencies or errors

v:by counsel during the trial process. See UNITED STATES v. RUSSEL,

2002 U.Ss. App.i,LEXIS 9538 (4th Cir. 5-20-02) (vacating denial
of motion pursuant to 28 U.S.C. §2255 rand remanding on claim

of cumulative error of counsel); UNITED STATES v. RAMSEY, 323

F.Supp 2d 27, 2004 U.S. Dist. LEXIS 12462 (D DC 2004) (granting

new trial due to multiple,deficiencies of coﬁnsel); UNITED_STATES

v. BOWLING, 619 F.3d 1175, 1188 (10th Cir. 2010) ("A cumulative
error ?analysis aggregétes -all error foﬁﬁd to be gharmlegs, and
analyzés whether their cumulative effect on the outcome of ‘the
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trial ié suth'that éollectively théy cén no longer be determined
‘to be harmless."). | |
In‘Pétitionéf's case, as set forth infthe»foregoing arguments
and: in his §2255 motion aﬁd»‘affidaﬁit, counsel's perf¢rmanqe
was below thé‘ objective standard. reqpired by the Constitutioh
inr multiple areas. While Petitioner .respectfully submits that
~each of the multiple professionally unreasonable ‘acts: and omissi§ns

of counsel prejudicedlkﬁmlvwithir{ the meaning df STRICKLAND, he

was clearlzfpréjudiCed by the cumﬁléfivé impéct'of the multiﬂle
‘deficiencies andvefrqrs.” |

Based von‘ the _forégding"facts énd law, Petitionér has
affirmatively pleaded "prejudice" in his case withiﬁ the mégning

of STRICKLAND v. WASHINGTON, 466. U.S. 668, (1984) and UNITED

STATES v. GLOVER, 531 U.S. 198 (2001) and WILLIAMS 'v. TAYLOR,

120 S.Ct. 1495, 1512—16 .(2000), . due tolvfhe "mulﬁiplicity of
errors" which denied Petitioner his éixth Amendment constitutional
right. té;uqffective_ aséiStance. of. cdunSel_ Qurihg the pretrial,
fan& triai_prqcess,vand'direct appeal.pfocessf‘

ﬁere, Petitioner asserts that ﬁe ~has not abandon ,Claimsf
F,L,N,O;PgQ,R,S, or T, by not.respondiﬁg to those claims in this
Reply, bqt bhowever; reaéserts .his :positiqﬁ and - argument  55
asserﬁed'in his §2255vmotion and affidavit ?ertaining tovthose

claims.
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3.  PETITIONER'S NEWLY DISCOVERED EVIDFNCE CLAIM IS COGNIZA3LE
UNDER 28 U.S.C. §2255. :

Petitioner asserted in his §2255 motion and .affidavit a
claim of "newly discovered evidence." Specifically, asserting'

that exerc151ng due diligence Petitioner has obtalned information

from the 2011 and 2013 trials in the matter of UNITED STATES

v. PAUL BERGRIN, Distfict of New Jersey, ‘Criminal No. 09—369,

which consists of iﬁconsistencies ‘in Athe Government‘s “argument
on motites, different theqries; and different facts, 'betweeh
) Petitioner's trial and Bergrin's trial, Qith regard to the McCray
murder; and the ,inconsistent/cdnflicting ‘testiﬁbhies of 'Agent
Brokos and Antheﬁy Young,‘ which either standing alone, and/or
cumulatively, warrants a. new trial at tﬁe‘ minimue;,dif the
convictions are not fully reversed with the charges dismissed
with prejudicef. See Ground Two of-‘Petitioner's §2255. metion;
Exhibit "A" 719-20.

The Govetnment‘ in itsA Response contends that Petitioner's
"newly discowered evidence" claim, should have been broughtvunder
a Rule 33 motion; and * therefore, Petitiehef cannot use §2255
a vehicle'by whicﬁ to raise a claim cognizable Only in a Rule
33 motion. See Gov.'Response_et page 42. | |

Contraty, to the Government's contentions, Petitioner?s
"newly discovered evidence"‘glaim is Qognizable under §2255(f)(4),
which states: The one year period runs from the 1atest of...(&)
the date “on.  which fthe faets -supportlng the' clalm or . claims
bresented could have been discovered “through the exercise of
due dlllgence Pet1t10ner asserts tﬁat he 1didv not‘ khow' of the

ev1dence until after BERGRIN I, however; he did not_receive any
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i
|

i

inforﬁation relating td the  claim wuntil June of 2012 [See

Petitioner's Affidavit %19-20]. After learning of the 'newls

discovered evidence" and/or facts, Petitioner raised it in a

'timely' fashion within the limitations period provided by "§28

7

‘U.S.C. §2255.
‘Moréover, the Government in 1its Response, . recognizes that

Petitioner's Ground Two- Claims ¢(C) and (D), also restated as

~his initial Ground Three Claim, is a claim under BRADY v.

' MARYLAND, 373 U.S. 83 (1963); See Gov. Response at pages 47—50,

Thereby, Petitioner's claims are cognizable and"reviewable,
because BRADY claims are cOgnizabie and reviewable by the District

Court. See UNITED STATES v. BIBERFELD, 957 F.2d 98, 103 (3rd

Cir. 1992); UNITED STATES v. PELLULLO, 110 F.3d 117, 122 (3rd

_Cir.ml997) (Rgcégnizing that BRADY,_vioLatiohs'fa}lsvwithip the

scope of 28 U.S.C. §2255).

Additionally,_ Petitioner raised a due process violation

as ‘it relates to this claim in Ground Two and Three, which are

/

closely related. The Government's Response to Grounds Two % Three

at. page 44, confirms this fact, See Section VI, Therefore,

‘Petitioner's newly discovered evidence claims should be reviewed
“by this Court as timely filed.:

4. THE GOVERNMENT'S THEORY OF MOTIVE ¥OR THE McCRAY MURDER

WAS  INCONSISTENT BETWEEN PETITIONTR'S TRIAL AND PAUL
BERGRIN'S TWO TRIALS. (GROUND TWO, -CLAIM (A), AND GROUND

'THREE, CLAIM (c)).-

Pgtitioner_asserted in his §2255 motion and affidavit, that

the Government's theory of the motive for the murder in the

o BergrinﬁI trial was inconsistent with the theory it offered in

Petitibher's'trial. See Ground Two, Claim (A), and Grouhd Three,
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Claim (c). However, the Government contends that the motives
- are not inconsistent, that the theories presented dufing\ the -
two trials differed only in that, '"Baskerville's personal motive

was stressed during the Baskerville trial .and Bergrin's personal

motive was the fgeus during Bergrin's trials." See Gov. Response
at pages‘44—45; §Vf (A) |
Further, the - Government disingenuously centends that the
murdef chergesAfaCed byePetitioner werejﬁot‘the same as those
faced by Bergrin;‘ Id. et 44-45, Contrary, to the :Governmenﬁ's
contention, Petitioner and Bergrin were both charged with (1)
cdnépiraey to murder a Witness, in violation of 18 U.S.C.
§1512(k). Althoegﬁ both faced different charges on other
substentivee counte, the conspiracy to murder a witness count
| ﬁnderf 18 U.s.c. §1512(k), are ~one ~ and “theYAEeme, ae&v the .
Government's theory ae to these counts Qas inconsisteﬁt; |
Courte has recognized that inconsistent proeecutorial

theories <can, in certain circumstances, violate due  process

rights. See THOMPSON v. CALDERON, 120 F.3d 1045, 1058-59 (9th
Cir. 1997), held that the state of California violated a
defendant's due process rights by arguiﬁg at Thompson's trial
that he alone committed a murder, when-arguing.at e subsequent
trial fhet another defendant actually committed the‘same murder.
_After noting the fundamentalbduty of the prosecutor in the second
trial “fetﬁrned to his original‘theory andvdiseredited the very
‘ evidenee he had previeuely of fered in Thomﬁson's tfial.“ Id.
ihe pfbsecutOr had argued different ﬁotives,,different theories,
end diffefent facte for each defeﬁdant and had secured convictions
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‘at both trials. Id. 120 F.3d at 1059.
Here, in ~the instant- case, the Government's pursuit of

"fundamentally inconsistent theories is evident  from the

transcripts of the two trials. The Government convicted Petitioner
‘under an entlrely dlfferent theory, and argued critical facts

to Petltloner s jury that were at odds with thoSeApfesented at

:Bergrin's trial. . The glaring @ .inconsistency between ‘the

Government's ‘theories,’ argument, and factual representations

at the two trials is appareﬁt when one juxtaposes the Government's
opening and closing arguments from Petitioner's and Bergrin I's
trial. At Petitioner's trial the Government argued in its opening

statement that:

"What Kemo d1dn t know was back in N0vember, three months earlier,
when the defendant was arrested, he hatched a plan to have Kemo
k111ed"..."What you'll learn durmg the course of this trial is
that none of the members, these or others of the consplracy could
.hope to gain anything from Kemo's murder, except the defendant."

Baskerville'S'Trialyat page 3265.

Yet at‘Bergriﬁ'I's.trial the Government advanced a contrary
motive for McCray's death. That Petitioner was not the'enly person
‘that étood te gain from Kemo's ‘murder, and that Bergtin wanted
Kemo dead for his awn personal reasons:

"And you'll hear that Kemo was killed because he had provided
information to the Government about a drug—trafflcklng organization
that the defendant was associated with. You'll hear that because
‘Kemo had infiltrated this organization, he posed a threat not
only to the organization but Paul Bergrin—-so it was not only
the drug-trafficking organization that was on the 11ne, it -was
Paul Bergrin hlmself ‘and. because of that, in Paul Bergrin's world,

Kemo had to d1e.
Berggln I's tr1a1 10/17/11 at pages 4—5
' **********

"That is 1mportant because that provides the motlve fbr this crime.
That is the reason why Paul Bergrin got involved in murderlng

,A
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Kemo Deshawn McCray. Because again, he had a personal motive at
this point; he was not simply representing Hakeem Curry, he was
selling drugs to Hakeem Curry. And if Hakeem Curry's organization
was. infiltrated by law enforcement, by Kemo Deshawn McCray, his -

~ neck was personally on the line."
Bergrin I's trial 10/17/11 at pages 6-7.
At APetitiorier's Trial the Government in its closing argued

to the jury that, there was no 1ndependent motive to murder McCray

by others, other than to help Petltloner in his request and demand

to get .out of trouble, ‘because ' there was no concern that

Petitioner would cooperate:

"Why is that important? It's important to combat any argument
that may be made that somehow Hakim Curry and Rakeem Baskerville
did this all on their own. They had no. motive to -do this, but
don't believe for a second that they were motivated in anythmg ’
other than to keep Kemo off the witness stand Okay...They weren't
concerned that they were going to be in trouble because they knew
that Will would never rat them out, not in million years. You
just don't do that...The only motive for Rakeem Baskerville and
Hakim Curry was to help Will in hls request and his demand to
get Will out of trouble. They weren't concerned that we better
knock this  guy off because Wlll was going -to cooperate and get

them in trouble.'
.Baskerville'.s_ trial at pages 5724-25.

However, 1in Bergrin'sm trial the Government made factual

representations that Petitioner was willing to cooperate, which

caused concern and motive for Bergrin to murder McCray:

- "He was given time to consider his options. And after he had
sufficient time to think, he said Agent Brokos tells us, and I'm
quoting: (Reading) He said that 'he is interested in talking but
has concerns about talking because he would implicate other family
members and that he would feel more comfortable talking in the
presence of an attorney. His attorney. Agent Brokos told you she
understood that statement to be that he would like to talk, meaning
he would like to cooperate. So what happens?"..."[alfter William
Baskerville spoke to his attorney, Mr. Bergrin, he said he's not
interested in cooperatlng That William Baskerville sa1d Paul
Bergrm told him— again, quotmg, "To not ,cooperate, to keep

i

hlS mouth shut and not cooperate. |

. Bergg' in I's trial 11/14/11 at pgs. 16-17
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et dokk ok
~ "Now, the drug evidence is important, members of the Jury, because
it provides a motive beyond just being house counsel. Paul Bergrin,
so its clear, had a personal stake because of his involvement,
his position in the drug chain, William Baskerville flipping,
cooperating against Hakeem Curry, a personal stake in stopping
the dominoes from falling. ‘ :
Id. at page 25.
== :Based> on the juxtaposition of the opening and closing
argument's, from both Petitioner's and Bergrin's “trial, you
'clearly see that the Government's theory pertaining to the motive
- for McCray's murder, simply did mnot change based solely on a
specific defendant's vantage ’\point,' as . the  Government
- disingenuously contends, but was changed because of the inherently
factually contradictory theories presented at both trials.
At the time of Petitioner's trial, the Government's theory
”was,Athat Petitioner waevthe oh1§ betéoh etoed tddgaih anyth{ng

from McCray's murder (Baskerville Tr. 3265), and that it was

‘Petitioner who "initiated the conspiracy'" for McCray's death,
as‘,early as November 25th 2003, because Petitioner feared‘
"spending the rest of his life in prison," so it drove him to

kili McCray to prevent McCray from becomlng a witness against

him (Baskerv111e 5665-67).

However, in Bergrin I, - the Governmentds theory chahged,
asserting that Petitioner. was not the only ﬁerson that steod’
to gain‘ from.,McCray‘s 'murder, and that dit Awasr Bergrin who
‘initiated | encouraged, _'instructed : demanded and counseled the
_membersvof the Curry organization that they had to " k111 ‘McCray,
and that Bergrln wanted McCray dead for hlS own personal reasons
(Bergrlq:I 10/17/11 Tr. 29) & (Bergrrn-I, 11/14/11 Tr.-144745).

R AU : ’ -36— o - . o
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Although the Government's use of different theories of
motive, does not necessary violate Petitioner's due process rights,
however, its the Government's wuse of . inherently factually

contradictory theories that violate the principles of duevprpcess.

 See SMITH v. GROOSE, 205 F.3d 1045, 1052 (8th" Cir. 2000) ("[wle
do not hold that the prosecﬁtorsAmust-presént precisely the samé
evideﬁce and- theories in tfials fér differenﬁ_defendants. Réther,
we hold only ﬁhat the-ﬁse of inherently factuélly contradiétory
theories violate,the principles éf due érdcess."); |

To violate ﬂue progeSs,'an inbonsistency ﬁust’exis; at the
core of the prosécuto:'sv cése ~against the defendants';for the

same crime. See CLAY v. BOWERSOX, 367 F.3d 993, 1004 (8th Cir.

VZOOA), Here, there existv numerous 1inconsistencies at the core
of the Government's case against Pe;itionef apdlBergrin»fop the
séme crime. |

The Government's theory in Petitioner's case was that, (1)'
| Petitioperb'was thé oniy one who_, stood to gain something for

McCray's death, (2) IE wasfPetitioneriwho-initiatéd and demanded
that McCray be killed as eérly as NbvembeerSth 2003, and'(3)
Thére was‘ no concerns aﬁdut Petitioner cooperating with the
authorities. |

However, in Bergrin I .the Government's Eheory was, (1)
PétitionerfwaS‘n§t.the only one who stood to gain from McCray's
deéth;_ that Bergrin wanted ﬁéCray dead for his. an personél
reaéonsJ (2) Bergrin Was» the one ‘who- initiatedgr'encéuféged,

instru@}ed, demanded, and counseled members of the gang to murder

McCray;?on Decémber 4, 2003, and‘(3)_Bergrin'was,céncerned»abqut
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Petitioner cooperating with the Government.

~ Thus, - there exist at the core of the Government's case
.. against Petitioner and Bergrin for the same crime, several
inconsistencies, thereby, = rendering unreliable Petitioner's

conviction. See SMITH, 205 F.3d at 1052.
5. THE GOVERNMENT DID SPONSOR PERJURED TESTIMONY, AND THE
GOVERNMENT'S WITNESSES FACTUAL INCONSISTENT TESTIMONIES
"ALSO SUPPORT THE PETITIONER'S INCONSISTENT THEORY CLIAM.
(GROUND TWO,'CLAIMS (B)&(C), AND GROUND THREE, CLIAM (b)).
Petitioner ésée;téd in his $2255 motion and’affidaﬁit'that
the Gerrnment ‘did not merely  suggest varying“interpretations
of motive, vor ambigﬁous evidence;‘ the Government manipulated
evidence and wiﬁnesses,  argued inéohsistenﬁ motives, and in.
Petitioner's triali arguéd against the theofy used to obtain a
conviction at Bergrin's trial. Thﬁs, by doing so, the Government
brought its conduct squarely "within an 'aréé. forbidden by the
Supreme Court- the _"kaning presentatibn of false teétimqﬁy";
See G:odn& Two (A>(B)(C); Exhibit "A" ﬂZO(A—Dj; anﬁ Ground'Thrée
Claim (b). T
The Government contends that Petitioﬁer.distorts the»records
'of.bbth,thé Berg;in I tfial'and his own; to support»Petitioner's
.claims of prosecutorial miscondﬁct. See Gov. Response: §VI.(H)‘
at pages 56-57. HoWever, it 1is the Govefnment  who slants 'énd
‘misrepresents the facts from both tfials.v |
The ‘Supreme Cburﬁ' has - lbng -emphasized our. Coﬁstitution's

"overriding concern with the justice of finding guilt.'" UNITED

STATES - v. AGURS, 427 U.S. 97, 112 (1976). 1In particular, the

Due Priocess Clause guarantées for every defendant "the right to
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‘a trial that comports with basic tenets of fundamental fairness.

LASSITER v. DEP'T OF SOC. SERVS., 452 U.S. 18, 24-25 (1981).

» ‘Further, the Supreme Court has recognized that the prosecutor
is in a'peculiar aﬁd very definite éensé the servant of the law,
the twabld aim of which is guilt shall not escape or innocence
suffer..., it is as much the prOsécutor'S duty to refrain from
improper’ methods calculated to produce a wrongful conviction

as it is to usé every legitimate method to bring about one. See

BERGER v. UNITED STATES, 295 U.S. 78, 88 (1935).
Lawyers representing the government in criminal cases serve
truth and justice first. The ptoschtor's job isn't just to’win,

but to win fairly, staying well within the rulés. See UNITED

STATES v. KATTAR, 840 F.2d 118, 127 (1st Cir. 1938) (stating
;haﬁuthe fuﬁctio@ of the'prqsecutof»"is nét merely ;o‘pfosecute 
crimes, but also to make certaiﬁ that the truth is honored td
the fullest extent possible"). This is so because “sociéty wins
notvgnly,when the guilty are‘éonviéted Qut,wheﬁ criminal trials
are fair, our system of justice suffers when any accused is

treated unfairly." See BRADY v. MARYLAND, 373 U.S. 83, 87-(1963).

The prOsecutdr may not become the aréhitect of a proceeding
that dbes. not~'compor; with the standards‘ of justice. The
prosecutor, thereof, violates the Due Process C1ause$' if he
knqwihgl? presents false testimony- whether it goes to the merits
of 'the} case or solely .to witness's ' credibilityQ See >THOMPSON

v. CALDERON, 120 F.3d 1045, 1058 (9th Cir. 1997); citing NAPUE

v. ILLINOIS, 360 U.S. 264 (1959); MOONEY v. HOLOHAN, 294 U.S.
103 _(1935), Moreover, the prosecutor has a constitutional duty
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to correct evidence he knows 1is false, even if he did not

-intentionally submit it. GILES v. MARYLAND, 386 U.S. 66 (1967).

From these bedrock principles, it is well established that
when ﬁo new significant evidence. comés to Iight a prosecutor
cannot; in ‘order to convict two defendant at separate. trials,
offer inconsistent theories and facts fegarding the same crime.
This 'is exactly’_What was done‘by the Government iﬁ 'this case.
‘Here, the factual iﬁconsiStenciéé which . Petitioner. has cited
in his Iaffidafit »(ﬂZO(A)-(E)). and herein, from ~the recérds of
both Berg;in I aﬁd‘PetitibﬁerfsVownrtrial reinforces Petitionef's
inconsistent | theory‘ ‘claim. Moreover,_"the ' twistingv- and
"flip-flopping" of gertéin faéts that were providedlby government
witnesses, were'.to"coﬁform with whichever scenario that the
Gpvgrﬁment advanced at the time. |
a.-’ THE GOVERNMENT WITNESSES - TESTIMONIES  WERE  FACTUALLY

INCONSISTENT AND DIAMETRICALLY - OPPOSING IN BOTH THE

PETITIONER'S TRIAL AND BERGRIN T. .

The .Government contends, that'several of. Petitionef's claims
mischaracterize witness testimqny, fby. ignoring. the differing

 questions witneéses were asked for focusing'on isoiatedréemantic
diffefences'to argue inconsistency. See Gov. Response §VI (H)(b)
at page 60. However, ,the Government 1is not being"combletely
forthright, which has been the Government's  stance throughout
Petitioher‘s.céSe; .

The Government has omitted several key facts for instance,

that it was AUSA Joseph. MinishA-whol'examined the teétimdny’ of

V,Anthonyi'Yoﬁng in Bergrihb.I; Befgrih II, and the trial ' of

Petitioﬁef's. See (Bergrih I 10/27/11); (Bergrin' IT 2/ /13);
v S —g0- | | B
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(Baskerville 4/13/07)..Petitioner aéserts t’hét it was "AUSA Minish who
arranged, constructed, and tail§red theAqﬁéstions he'd ask Young
so‘.thatv they would cdrrespond ‘Qith each pféceeding and Youpg
V.answers _weré crafted to fit whichever script thé Governmént
proffered at the time. Thus, the record is replete of sevefall

examples of this.

Anthony Young:
In Petitioner's trial, Young testified that he learned from
Curry the day of Petitioner's arrest that Petitioner was facing

life in prison (Baskerville‘ Tr. 4358—59). In Ber rin I, Young

testified that-hebieérned Petitioner was facingvlife from Befgrin
at a 1atef in-person. meéting‘:and {did, not feéall Curry telling
him .Petitioner >faced _life oﬁ the day of Petitionér's arfest.
 mFurtherJ__Young__staped,>rdespite_ what hé‘ hgd? tes;ifieq to;_fqﬁr
years’ear}ief in the Petitioner's tfial, that he did'qot rememﬁef
Curry telling him on the day Petitioner was arrested ' that
Petitioner faced a‘ life sentence. See Berg:ig' I (11/2/11 Tf;
146-47). ‘ |
‘Comparing _the records- of both Bergrin Ir and Petitionerfs
own trial, Young's testimony .was not one of a failed "ﬁemory"
or that he simply “ﬁisspoke" ion tﬁis poinﬁ, as the Goverﬁment

disingenuously contends. See Gov. Response  §VI (H)(b) at page -

65, but cléafly are factually inconsistent.  See SMITH v. GROOSE,

205 F.3d 1045, 1050 (8th Cir. 1994), citing NICHOLS v. SCOTT,

69 F. 34 1255, 1269 (Sth Cir. 1995). S .
Fﬁrther,vithe Govefnmeﬁt's contentidn' that Petitioner!

vmisieagingiy claims thathouﬁgfs testimény‘that Petitioher‘neyer 
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"demnnded" ne kill McCray creates new, material information,
and that Petitioner -mischaraterizes' Young's testimony in .both’
trials on this point, iévbelied by the record in this case.

" Here, Petifioner asserts that it is the Gnvernmentkwno yet

again, mischaracterizes>the'facts from the record, .in its bold

attempt ‘to mislead this Court. During Petitioner's} trial Young

was aSked a specific question,. concernlng the name of - the

'-1nformant (McCray's) being passed along:

"QUESTION:'"In your mind, when you got that information, was that
a request? . '

""ANSWER: More like a request demand

"QUESTION: There's a d1fference between a request and demand
Which did you think it was? : '

"ANSWER: - Demand.
"QUESTION; And why do you think it was a démand?.

"ANSWER: Cause if this guy still around then one of Baskerville's
go to prison. , '

* (Baskerville Tr. 4354—55).

The.’quernmenf again relying on the testiﬁony of >Young
6fferéd~ those particuiars to the Jjury in their énmmation.
(Baskerville Trnv57i7).tIn Be; rin I, Young was ask'those very
questinns .by "Bergrin, and his testimonyb was that Petiﬁioner,;
"nevér géve'(him) a demand" and that Petitioner would never give

him a "démand."' (Bergrin I 11/2/11 - Tr. .113416); However, the

~Government in their summation in Bergrin I told the jury, "those

demands wereimade, that cbunsel waé“given by Mr. Bergrin to the
gnng to kill Keno;" (Bérgrin 1"11/14/11 Tr. 83). |

| Mbre  importantly, the incnnsistency in Youngfs testimony,
did_tnét nrisev’from' thé:.context .of’.the' hueétions Young ‘was
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- in Bergrin I she testified to several leads. See
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answering, but from the diametrically opposing theories, from
Petitioner's and Bergrln s trial. Thereby; at the  time of
Petitioner- trial/had the Government presented the evidence it

asserted to be truth or fact in Bergrln I, that it was Bergrin

~who 1n1t1ated, ,encquraged, 1nstructed, demanded, and counseled

the groupvthatdthey had to kill McCray, thereby, giving credit

to Petitioner's theory of defense. See (Baskerville Tr. 5871-76),

-~ thus, Petitioner's proceeding would have been different.

Finally, Young's testimony was ~the linchpin of the
Governmentfs case, in which there consisted several factual

inconsistencies, thus, violating Petitioner's rights -to due

‘process. Under the particulaf facts of this case, the actions

by the Government violates the fundamental fairness essential
to the .very concept ~of justice., Thus, Petitioner has’ suffered

from the due process deprivation that infected the conflicting

prosecutions. See SMITH, 205 F.3d at 1052.

Agent Brokos: - ‘ ' -,".

Vanning to the testineny of Agent Brokos, Petitioner asserted
in his §2255 motion and affidavit, that Agent Brokos testified
inconsistently in his trial that she had no leads in the McCray

murder until Young came forwardd(BaskervillevTr} 3887). However,

(Bergrin I

10/18/11 Tr. 160-63) & (Bergrin I 10/19/11 Tr. 215-221).

3, Petitioner-has before the Court a pending Motion for Discovery, for material

- relating to Shelton Leveret, Curtis Jordan, and Roderick Boyd, for their
- statements concerning p0331b1e leads in the McCray murder 1nvest1gat10n,
which  is material to Petltloner ] 1ncon31stent testimony clalm concerning

Agent Brokos

43
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| Here, in this‘ claim, the Governhent ‘distorfs the facts in
Pétitioner's affidavit, and attempts to puil the cover over one
of 'its many lies presented during ,Petitioher's trial, .ini an
attempt to»keep_this}Court froﬁ diyxwetﬁ@ the naked truth about
the Government's nefarious trial taétic;f by excluding. the full
qonteXt of Agent Brokos' testimony, by leaving out the folquingﬁ
"We had been ;rying to determine his identity, but had not yet
been able to do so, but we did not know of Fat Aﬁtfto ﬁe involved
in Kemo's murder." (Baékervillé Tr. 3890 lines 19-21).
-Ageht Brokos' ytestimony was not just incoﬁsistent but was
_ diametfically opposing when the recofds of‘vboth Bergrin I, ana
the Petitioner's are juxtaposef_Agent Brokos' testimonybwas vitélf
to the Government's prosecution against Petitioﬁer, thus, any
evidence affecting her 'Qredibility_ is “ﬁaterial to. guilt or
‘innocence, particular in .this case.VSeé BiBERFELD, 957 F.2d.at :

103; citing UNITED STATES v. GIGLIO, 405 U.S. 153:(1972)3

b." THE GOVERNMENT DID KNOWINGLY SPONSOR FALSE TESTIMONY  BECAUSE
YOUNG'S TESTIMONY WAS NOT MERELY INCONSISTENT, IT WAS A

LIE.

Petitioner asserts‘that the Govefnmenf»didAknowingly spohsor
false testimony. Specifically; that Young testified ,félsély at
Petitioner;s'trial "that Rakeem Baskerville sat in the péssenger

seat of Curry's car while Curry discussed Petitioner's arrest

with Bérgrin on his cell" phone“ (Baskderville Tr. 4350). 1In
Befgriﬁ I, Young testified "I think it‘was;Jamai'who got  in the
front_[éeagj" (Bergrin 1T 10/27/11 Tr. 129-136).‘See Petitioner's
Affidavit at 120(3). | A |

T%é Govérnméﬁt contends that, "While‘Young's;teStimony does

vary héré, it is not a material contradiction. In neither trial.

— fA_
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did Young testify that the person in the front passenger 'seat

participate in Curry and' Bergrin's conversation"... '"Young's

testimony in both trials focused on the substance of the phone

call between Curry and Bergrin, not the person in the passenger |
seat. During that call, Bergrin told Curry that, according to.
. Baskerville, the informant was someone named "K-Mo," whom Young

understood (correctly) was "Kemo". Which of Baskerville brothers

sat with Youngl and Curry during’;thé call was not :méterial to
Baskerville's conviction." See Gov. Responsé §VIl(H)(c) a£ pageé
69-70. |

However, . the Governﬁent's' contentions are ‘disingeanus,
and the Government has omitted key faéts from ~its. Response that,

during . Petitioner's trial Young's testimony concerning the

mispronunciation of McCray's name -as "K-Mo" was the center of

identification. Because according to Young the 1identification

of McCray as "Kemo" the "informant" was. made by him and Rakeem

Baskerville, .and not just. Young himself as the Gvoernment falgely

states in its Response at page. 70.
-More importantly, the Government - affirmatively wurged to
the jury this falsehood, as truth during the Government's closing,

'(Baskerville, Tr. 5713), which_the Governmént knew to be false.

Becaﬁse_the identity,df McCray as Kemo and not K-mo, and by whom
(Young & Rakeem Baskervill) wés’pivotol to the Government's case,

thus, . Young's known .perjured ‘testimony was material to -

Petitioner's conviction. See SANFILIPPO, 564 F.2d 176, 179 (5th

'
i
P

Cir. 1977).
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~month before Young contacted the FBI See Exhibit "E"
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Next, the Government disingenuously contends that, "Nor
did the'Goyernmeht "know" until long after Baskerville's trial
that Young had wrongly ideetified Rakeem Baskerville as the ether
passenger Curry's' truek," See Gov. Response at page 71. Here,
the Governﬁent was fully cognizant of the evidence 1in its
pdssession which shows>that the Government knew or should have

known that Young was. fabrlcatlng the facts and testlfylng falsely

-"Where the prosecutor knew or should have known of the perjury,
“the conviction must be set aside if there is any reasonable

likelihood that the false testimony could have affectedb the

judgment  of the jury." UNITED STATES v. MONTELEONE, 257 F.3d
210, 219 (2nd Cir. 2001). -

The Government further contends.that, the trial AUSAs were

‘relying wupon the'v"reeordingf of the 4:00 p.m. call in which

Bergrin audibly mispronounced "Kemo" name as "K-Mo." That
mispronunciation showed that Young's account of the substance
of the call and the person_ who received it was accurate. See

Gov. Re5ponse'at page 71.

Assuming arguendo that Young's account of the substance

"of the call and the person  who received it was accurate, it is

Petitionerfs'contention that, this is not a proof or fact, that
this information was exclusive to Young alone prior to his
contacting " the FBI in Januarye of 2005. The substance of the

Bergriﬂ-&ﬁOO p.m. call and tﬁeeperson th received it (Curry),

was a matter of pub11c records that was out there for over a

Articles

from Ster Ledger.
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Unbeknownst to Young was the call between Curry and Rakeem
Baskerville and 1its substance, - which the Government referred
to in its disqualification -motion. See Exhibit "F". That call

and its substance was never ‘the subject. of public information.

Young's lack of knowledge of the call and its substance is why

he falsely named Rakeem Baskervillé invhis statéments to.Agent
Brokos in Jahuary 2005, and in ‘his testimon? dﬁring Petitioner's
trial in 2007f This want of knowledge can not be attriﬁutéd to
the ‘Government, _because. they were: well aware of the evidenée

in their possession.

Finally;_the‘Petitiéner'aSserts that the chart of the "phone

records" that the Government contends was created by Agent Brokos

after Petitioner's trial, of the phone activity on November 25th,

.that was .produced .to Bergrin as. Jenks material in advance of.

Bergrin I. That Bergrin was the one who realized that Young had

inaccurately identified Rakeem Baskervillé;.. Although AUSAs

wish - they had on their own ceme to that realizatioﬁ in 2007,

- that Bergrin did years later. See Gov. Response at pages 71-72.

The Government again is being disingenuous.

The trial AUSAs had personal knowledge that Young had_false1y~

identified Rakeem Baskerville. They also had ample opportunities
to correct it in the Petitioner's case before the Bergrin trial

'started. On June &4th, 2010, while the Petitioner was back before

the District Court on a remand order from the Third Circuit Court

of'Appeals; the'trial,AUSAs along with AUSA Mark Coyne héd filed
an opposition motién .to the Petitioner's Rule' "33 motion. [DE

at 282],. In the Government's Opposition to Petitioner's motion

a4 7-
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they referred to Exhibit "F", the disqualification motion. They

‘also attached it as an Appendix, along with the transcripts of

the proceeding held on November 29, 2004, [DE #282]. .The AUSAs

mentioned the call between Curry and Rakeem Baskerville stating

 that, the letter brief then described Curry's subsequent call

to Rakeem BaSkervillg identifying "K-Mo" as the <cooperating
vitness. See Exhibit "F". This yﬁrove that the trial AUSAs;‘had
full knowiédge of the ;ubsténce’of the call.

Whiie Pétitioner'svcase waéiremanded té the District Court,
the~Government had another chance to right a wrong in wﬁich’thef
failed to do.. Rather than correcting _those falsities, tthey've

opted to being disingenuous themselves by misrepresenting the

‘facts from the evidence that they possess. fThe prosecutor has

a’ constitutional .duty- to correct evidence he knows is -false,

even if he did not intentionally submit it." THOMPSON, 120 F.3d

at 1059, citing GILES v. MARYLAND, 386 U.S. 66 (1967).

Young's testimony was vital te the Government'é'case:against'

~the Petitioner in proving Counts One and Two of the bonspiracy;

Therefore, any credibility ~issues he would have suffered, such

~as prOVidiﬁg false testimony would, have been 'damning, possibly

affecting the entire proceeding. Thus, any "evidence affecting

the 'witness credibility - is - material to guilt or innocence,

- particular when that witness is vital to the prosecutions case

against the accused." UNITED STATES v. BIBERFELD, 957 F.2d 98,

103 (3rd Cir. 1992), citing UNITED STATES v. GIGLIO, 405 U.S.

153 (1972).

_48_
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The Third Circuit hes held, "that if ‘the prosecutor had
‘acce$Spto'information that would‘indicate that a material witness
is oommitting perjury, 'and ‘when the perjured‘ testimony creates
a fundamental defect in the entire triai, a hearing is required

to determine what relief _should follow." BIBERFELD 957 F.2d

at 102-103, citing UNITED STATES v. COSTANZO, 625 F.2d 465, 470

n.3 (3rd Cir) 1980). Thus, Petitioner ask this Court to grant

"him a new trial, or at a minimum a evidentiary hearing to prove

rup the his olaims, and determine what relief should follow.

6. PETITIONER DOES NOT RELY ON BERGRINS CLAIMS IN COURT FILINGS
AS EVIDENCE :

As it relates to thie issue. It's the Government's contention
that, Petitioner argues (Ex.A 20(E)(1-9) that various  clainms

made by Bergrin in a  court filing, which .complained "~ about

inconsistencies in Young's testimony and arguments made by  the

Government, provide Petitioner with a basis for relief, further

contending that Bergrin's claim, however, are not testimony or
evidence. See Gov. Response (G) at page 55.
~ Here, Pet1t10ner does not rely on Bergrln s clalms in his

supplemental filing as eV1dence Petitloner simply cited portions

of that motion in his Affidavit at ﬂ20(E)(1—9), as. evidence that

the suppressed evidence (tapes) do exist, and as to what they

mayVPOSSiBLe'contain. Petitioner edopts the factual entries that
contain information fron the Cntry‘wiretap,'thatpafebthe subject
of Atne— constitutiOnal claims 'faised in the inetant petition.
The SUpnlementel filing.’is proof” the Gonernmentv (1) pronided
the tanee to_Bergrin vie discovery, -and (2) The Govetnment Was‘

cognizant of the substance of the calls. Petitioner's situationA

‘_(‘_9'_.
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is .distinct froﬁ' Berérin, regarding the Curry wiretaps. Unlike
Bergrin;_where the Government fulfilled its discovery obligation.
Petitioner was never given Ehe opportunity to review the wiretaps
to _determinef,if, thére was any évidence ﬁo "assist him in‘ cross
,examinatién of the star Government, witnessﬁ against .him, 'tﬁué,
creating a Brady violation. |

7. THE GOVERNMENT FAILED TO DISCLOSE FAVORARLE EVIDENCE (FRI
302 FORM & AUDIO RECORDINGS), VIOLATING PETITIONER'S RIGHT
TO DUE PROCESS UNDER BRADY.. (GROUND TWO, CLAIM(B) & GROUND THREE (A))

In BRADY v. MARYLAND, 373 U.S. 83 (1963), and its progeny,

‘the Supreme Court held that a defendant'é constitutionél right
to due brocess is violated when vthe prosécutién. sUppresses
efidence fa&orable'tp “the defendant that 'ié_material to either
gﬁilt or punishment; ‘EBAQX, 373 U.S. ‘aﬁ 87. "[T]o establish a
B “Eggglv fiolatiop requiring reliefl. a defendant ﬁps;: show hthat
(1)  the government withheld evidence, either wilifully or

' inadvertently; (2) the evidence was favorabhle, either because

“it_was exculpatory.or of impeachment VQIUe; and (3) the withheld

evidence was material.'" LAMBERT v. BLACKWELL, 387 F¥,3d 210, 2572

(3rd Cir. 2004). The

touchstone of - materiality is a ''reasonableprobability'" of a

different result .... The question is not whether the defendant
would more 1likely than not have received a different verdict with
the evidence, but whether in its absence he received a fair trial,

understood as a trial resulting in a verdict worthy of confidence.

A "reasonable probability' of a different result is accordingly
- shown when the government's evidentiary  suppression ''undermines
‘confidence in the outcome of the trial,"

KYLES V. WHITLEY, 514 U.S. 419, 434 (1995) (quoting UNITED_STATES

v. BAGLEY, 473 U.S. 667, 682 (1985)).
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-a. THE GOVERNMENTVFAILED 'TO PROVIDE THE "AUDIO RECORDINGS" AS
STATED IN PETITIONER'S AFFIDAVIT AT 120(E)(1-9). -

Petitioner asserted in hls §2255 motion and aff1dav1t that’
the Government withheld favorable_' 'audio record;ngs related

to UNITED STATES v. HAKIM CURRY, O4-cr-280 (FSH). Specifically,

assefting that the‘"audio recordings" and there'SUbstance, which
‘is méntioned énd outlined in Petitioner's ‘Affidévit’ 120(E) (1~
v.9),'was turned over'toAPaul Bergrin, however, was,withhéld from
Petitioner, and thus, is the subject of this Brady claim. See
(Ground Three,'Initia1.C1aim; Exhibit "A" ﬂ20(E)(1-9). | '
In its 'Responée the Government contend that Petitioner
received the  "audio recordings," which is the subject ofv his
Egggz‘claim.'Spécifically,'relying on.Tfial Counselis contentions
that‘they fecei?ed the recofdings. See Gof. Response §VI(C)lat
. pages A47-48., However, thé»Government~and/or~TriaI Counéel;s are
attempting to mislead - the .Court, by making a complete
mispresentation of the facts stated in the Petitioner's Affidavit.
Here, ©Petitioner asserts that. only three célls and
g t;anscripts }of the Curry wiretap  recordings were turned over
to .the défense,. See Petitioﬁer'é Affidavit 18 (A)-(C), which
is supported. by the trial record through thé admissions from
-both.AUSAs Minishrand Ffazer to this CoUrt,,regardiﬁg how'manyv
calls and transCripts were turned over .in discqvéry to - the
"defénSe, and the parties‘who were on the calls: |
VMr._MiniSh stated: "One other iséue as 1ong as .we're on the lines.
I know Mr. Frazer and Mr. Herman have discussed whether or- not °
a series of transcripts or phone calls based on other phone calls
‘between Mr. Bergrin and Hakim Curry, and Hakim Curry and Rakeem
Baskerville will ‘be used. There's a discussion back and forth
and at——- at this point I don't know whether or not we would

stlpulate or 1f its somethlng the Court need to be 1nvolved in.

(Baskerv111e Tr 4777-8 4),
-51-
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****#**#**
Mr. Frazer stated: "The actual tapes coming in, three transérlpts
- and. three tape recordings of Paul Bergrin on the wiretap that
was done durlng the Curry investigation."
(Baskerville Tr. 4778)
» The "audio recordings" depicted in?ﬂS(A)—<E)‘of:Petitioner's
Affidavit, between Bergrin‘énd Hakim Curry (2 calls), and Hakim
_Curry.ahdvRakeem Baskerville‘(l cali) Which‘was intercepted on
November 25th, 2063, afe-notrthelsubject of Petitiqner's Bfady
claih, but the calls that were intefcepted between Hakim Curry
and Jarvis Webb on November 26; 2003 (cited as call 995, 926,
5:38 p.m.) &.lthe Decémber 4, 2003, céll.,at ;pprbximately' 5:30
p.m. (cited as recording number 135, '475) which was depicted
in HZO(E)(A-B) of Petitioner's Affidavif, is :the- éubject of

~ Petitioner's Brady claim.

Besides mischaraéterizing thé facts as depicted in
Petitioner's‘ AffidaVit at’ ﬂ8(A)—(E) & 1M20(E)(6-9), concerning
the "audio recording” related to the Curry wiretap, the Governﬁenf R
falselym‘contends that it turned over  the "audio recordings"
'Subjeqt to Petitioner's Bradz claim. However, . the Government
has'féiled'torpfoduce any documentary evidence, such as discovery
inventory, to substantiatg 'its contentions thatl Pétitioner's
received the "audio recordings" that 'is the:subject of his Brady
ciaim, |

More importantly, the Governﬁentfs contention that "even

if Petitioner did not receive the recordings and his argument’

is analyzed under BRADY v. MARYLAND, 373 U.S. 83 (1963), his

claim still falls "Trlal Counsel made it clear that using

- =52-.
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tHe récofdings would have been détrimental to Baskerville's
defense, which shows that the‘allegédly suppress recérdings were
not material" See Gov. Response at pageé 48—49,vis a oxymoron;
First,vTriai Counsels could not'have’feviewed aﬁd discussed
" the recordings ﬁith Petitioner, and éompleted - their . analysis,
that the recordings would have ‘daméged vPetitioner's defense,
if the audio recofdings were éuPpressed. Given the ‘féCt‘ that
Trial Gounéels never even féviéwed‘and/or discussed the supp:esséd'
audio fecordings with Petitioner, to determing' whether ‘the
recordingsvwould help. ér;hurt Petitionér'S’defenéé:'Renders any
afgument By the Govérﬁmeht that Trial Counsels' tactical decisions
that the suppressed: audio ’,recordings’ were detrimental = to
Petitioner's defense, thus, is not“ﬁaﬁeria1~to Petitioner's Brady
gla;m{‘is:withouFAmerit.A E
-Second, the ,vaerﬁﬁent's recurring theme of mbtivei for
McCray's murder during Petitionmer's trial was that: "The defendant
mfde‘the cold and calculated decision;early'on, on November 25th,

2003. His motive, égain, was a lifetime behiﬁd bars and it was

in his mind only one way out, no Kemo, no .case." .(Baskerville
Tr. 5667). Howéver, Trial Counsels' defense 'thébry-‘was that:
"[T]he Govérnment'S'theory'of eliminating aAwitnéss really makes
nbt»muéh sense. Théy got recordingé, they got sﬁrvéillance,-they
got videos, the gbt lots of-evidence'about the drug transactions.
~This is a retaliation murder. Curry's making a point on the street
for'thoée who might consider infofming on him or his group; Now,
Baskerville fmight,‘ might have been, might Be a beneficiary in

some respect, but although that's not all clear because we're
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here having this trial, but this murder was not done by or for

~him." (Baskerville Tr. 5873-5875).

Had the Government not suppressed the "audio recordings"

Petitioner's’ Trial Counsels could have used tﬁefrecordings-bto

M
e &

bolster there defense theory, that Petitioner étood- ndthing. to
gain from McCray's murder. Betauée the ‘recordihgs would have
reveaied that Petitionervand others were méde aware by Bérgrin
that: v(1)_'Petitioner could gét a plea deal for approiimately
13 years, and thus, do'abougzlo.years, and (2) the drug charges
was overwhelming totaliy independent of any testimoﬁy-by,Mchay.
>Seé Petitioner's Affidavit‘ﬂ20(E)(é;7).“

Thereby, contradicfingi;the Gévernmentfs theory of motive
for Petitioner to murdér McCray,. and provide the defense with
’mape;ial to impgggh Ygung's ‘test;mony  thé# everyone thought o
Petitioner wa§ facing. life. Here, Petitioner aéserts that the
suppressed faudio » recordihgs" is material, - becaﬁse Brady
mateEiality encompasseé the value of the ﬁvidence to Petitioner;s
defense investigation and preparation. See BAGLEY, 473 U.S. at
683 (a court must consider “ény adverSé effect " that ‘the
prosecﬁtor's failure...[to disclose the evidence]».migﬁt have
~ had on the prepafation‘or ﬁresentation of the defendant's case.").

The Government's suppreséion'vof the""audib‘ recbrdings"
subject to Peﬁitioner's Brady claim, and. its ﬁreséntation of
;Ydung's factually inéccurate testiﬁony, violated vPetitioner'sv
due ﬁrécess’ rights. No"fair—Minded jurist could"evaluate"this

evidence and find it to be anything less ' than powerful

~corroboration of Petitioner'svdefense.'Even’if it could be said
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that there'is_stiil enough-évidenéé to convic£,~if the favorable
evidence had been disclosed. S%vidence ‘does‘ notr have"ﬁo upset
every éspect-of_the prosecution's case to be material under Brady;
rather, the question is whethef the defendant received ka fair’
trial in ther.gbsenCe of the Iundis¢1osed evidence. See KYLES,
514,U;S.'at‘435 n.8. Petitioner is therefore entitled td a new
trial.

'b. THE GOVERNMENT DID SUPPRESS  THE INFORMANT'S STATEMENTS,
VIOLATING PETITIONER'S RIGHTS TO DUE PROCESS, UNDER RRADY.

Petitioner asserted in his Affidavit at 920(3)(3) and 920(C)
of his §2255 motion that_hé was never provided with the FRI 302
report that a jailhouse informant (Roderick Boyd) told Agent
Brokos ‘that a Malik TLattimore told the informant he was
responsible for McCray's murder. Although, the Government does
not concede that Petitioner was not provided With:a copy "of the

FBI 302 report, they do not ‘argue that Petitioner did receive
it. See Gov. Response §VI(D) at pages 49-50.

Thé Government contends that Petitioner's 'claim would not
succeed under Brady, because the information would not have
altered Petitioner's defense and could 'not have reaéonably
‘affected ‘the outcome - of . the triél.. Id. at 49, Specifically,
contending that: |

"As Mr. Herman émphatically stated, the report that Baskerville

claims to have never received could not reasonably have produced:

a different verdict in. this case. Claiming another person was

responsible for shooting McCray, besides being counterfactual,

was directly contrary to Trial Counsel's strategy to portray Young

as a cold-blooded killer who had avoided a death sentence (and

who hoped to a life sentence) by cooperating with the Government,
and who had no direct contact with Baskerville " Id. at 50. :
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What the Government has averred in its Response, is belied

by the trial record. Trial Counsel cross-examined Detective Sabur

(Baskerville_Tr; 3369—73, 3374-75), and Agent Brokos (Baskéfville,
~Tr. 4005-11), as to the eyeQitness' description of McCray's
shoqtér.‘ These _wiﬁnesSes' were asked about. the shooter's hair
étylé, coﬁplextion, and the person thé eyewitness jidentified
from the ‘photo‘.array. .Trial Counsel even asked Agent Brokos
&hether Young had. dreadlocks, to whibh“the answer was "no" (Id.
at 4011). | |
>.AThat line Qf-quéstiqning raised concerns for the Government
because AUSA Frazer refe:redVté‘it'in'summation that: "There's
been some talk abbﬁt Antﬁohy Young was not the shobter. There
seemed to be early on in cross—examination some implication that

“this gpy(William Lattimpr¢ was'the pﬂdoter;bgcausg of the mystery

dreadlock.man,.remember that?“ (Béskerville Tr.5736)...."We know
that Anthony Young is being truthful when he tells you that he,
himself, shpt‘kemo Deshawn McCray." (Id.~Tr. 5738 linéé 13-14). '
-Moreover, ~Trial '~ Counsel referred to the eYéwitness's
description of fhe shooter in summation. Even telling the jury

" that Yoﬁngfs .descripfion didn't fit theA eyewitness' account,

and they shouldn't ignore those facts. (Baskerville Tr. 5857-

. 60). Here, Petitibner‘ asserts that ‘Trial Counsel's declaration
Acréaﬁes a iegal coﬁundfum, because at trial Trial Counsel argded
that‘Young did not fit tﬁe description,of the_shooter, suggésﬁing
that someone ~other than Young' céuld ‘have murdered McCray " and
that .Ysung was not being truthful, ‘whidh is contrary to his

declaration that his strategy was. to portray Young as a cold-
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blooded kilier HDFN6.

The FBI 302‘ report points to soﬁedne other than _Young
admitting to being McCréy's'murderer. Had Petitioner been prOQided
with the suppressed  FBI 302 report, it could have Aundouﬂtedly

led to investigétion that‘coﬁld have proved vital to‘the.defénse,
and couldAhave undermined aspects of the Goférnment's case, also
point out the corroborating indicia of reliability in it, sucﬁ
as the person named by.Boyd (Lattimore),'who eyéwitness éxattly

identified from the photo array as the person he believed shot

McCray. (Baskerville Tr. 3369-73; 4006;.4477—49).

Further, the FBI 302 report could have severely undermined

the testimony of both Agent Brdkos_and Young. See UNITED STATES

v. TRIUMPH CAPITAL GROUP INC., 544 F.3d 149, 156 (2nd Cir. 2008).

zThe report gpuld_haye been;usgd;to(pqiqt out tyoge inqpnsisténc?eg»
in Agent Brokos, testimony,‘ such ‘as ‘that, she had no leads oh
McCray's shooter prior to Janua:y 2005, (Id. Tr. 3887); and her
'reasons for givinggLattimofe's name to Detective Sabur .in which,
she stated:

" gave. him the name for two reasons. His'rphysical ‘deSCfiption

fit that of one we had received from one of the witnesses and

I had known William Lattimore to be a hit man for the Curry
organization." (Id. Tr. 3387-88).

In the very next question the Agent Brokos was aSked about
V 11

“ there being any other information which she answered "no, there

was no other information." 1Id. Agenﬁ Brokos' testimony was. a
complete misrepresentation of the facts. That is because a month

before”Newafk'PD administeréd the photo érray; Agent Brok05'had‘
met ’with- the inforﬁént»'(Boyd) and feéeived' thé informatioh

concerning Lattimore..
' - » -57-
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ﬁoréovér,‘ while Agent Brokés was crossexamined at ﬁrial,
her credibility was never impeached,.'therefore, the 1importance
of the FBI 302 report- in that it would have provided the
aefense's. sble source of 'credibility impeachment against Agent
Brokos. Bécéuse Agent Brokés' 'credibility. was never 1impeached
~at trial; it is. even‘”moré unreasonable to declare ﬁhaﬁ her

inconsistent-statement,would have made no difference.-See CONLEY

v. UNITED STATES, 415 F.3dA183, 191 (1st Cir. 2005) (explaining
‘the jury is entitled fo kﬁow of'impeachment.evidence when suéh
evidence could impugn the CfediBiIity of a key witnesses). |

‘The report  élso -could have been used to undercut »Yoﬁng'é
testimony because it points to,an‘aiternativéAtheory of the faéts
surfounding the case; the most important.being the actual shooter.‘
Young Veréus Lattimorg,vwhq thg ihqumation j?‘,the rePort_and

the other evidence refers to. A key factor that could have been

présented to the jury for their cohsideration. See UNITED STATES

v. GIGLIO; 405 U.S. 105, 154-55 (1972). : .

The FBI 302‘report was material to_Petitioner‘guiit pecause
it was impeaching, and it was. suppressed by the Government
rendering the verdict .in Petitioner's case one unwofthy of
confidence. '"The supfression by tﬁe government of evidence
favorable to ah_accused;;. violétes due prdcess where'thé evidence
is material either to guilt or‘punishhent; irrespective of good
~faith or bad faith-of’thé prosecutor." BAGLEY, 473 U.S. at 678
(1985). | | | B

"Thus; thevvlaw, makes'rit easier for = [habeas petitioners]

to obtain a new. trial where the Government has engineered an

_58_ .
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unfair trial by withholding material exculpatory [or‘impeachment]

evidence." UNITED STATES v. JOSLEYN, 206 F.3d 144, 153 (1st Cir.

'ZOQO)Q Thereby, for the aforementioned reasons the Petitioner's

conviction should be vacated and he should be granted a new trial.

c. THE CUMULATIVE PREJUDICIAL EFFECT OF  PETITIONER'S BRADY
CLAIMS PROVIDES A SEPARATE BASIS FOR GRANT HABEAS RELIEF.

For the reasons explained above, both the suppressed "audio
recordings" and "FBI 302 report" are material: for the purposes
of Brady. Each claim is sufficient, on its own, to warrant habeas

relief. However, even if the claims were insufficient on their

‘own to show matefiality under Brady- if the withholding of the

"audio recordings"'and "FBI 302  report" did not, in fact, deny
Pétitioner a fair trial-together, their non disclosure  meets

the Brady materiality standard. Cumulatively, the prejudicial

"effect of their “suppression by the Government cannot be denied.

This cumulative prejduice therefore iprovides a separate basis
for granting habéas rélief. | | |

Further, the-cumﬁlétive impeachment value of the‘undiscloéed
evidenge‘cannot.be understated. This evidence.wou1dvhave impeaéhed
fodﬁg and Agent Brokos,.the Goverﬁﬁént-most important witnesses.
Together, this evidence would have ‘dramatically undercut many
of the Government's witnesses énd the casé against Petitioner.

In’«shdrt, the suppressed evidence 'wduld have proved imménsely

cogent ‘to the defense in pointing to an entirely new and otherwise

unknown .investigatory path,. in. strongly suppdrtingv Petitipner's
defense.
The withholding of this evidence ‘denied Petitioner a fair

trial. . As a result, even’ if the -evidence -on -their own are
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insufficient to show materiality under Brady, ' the cunmulative

effect of their non-disclosure requires heabeas relief, See KYLES,

514 U.S. at 436 (Kyles expleinedm ‘the materiality of withheld
evidence must be con81dered collectlvely, not item by'item ")

7. AN EVIDENTIARY HEARING IS NECESSARY AND WOULD BE USEFUL
TO THIS COURT ‘ e :

- Title 28 United States Code, Section 2255 prov1des that_
a prisoner in custody under sentence of a court, establlshed by

Act of Congress clalmlng the right to be released or for reductlon

of sentence may move the court which imposed the sentence to

vacate, set aside or correct the sentence. This section also
provides as follows:

"Unless the motion and the -files and records of the case

conclusively show that the prisoner is entitled to the relief,

the court shall cause notice thereof to be served upon the United

States attorney, grant a prompt hearing thereon, determine the

issues and make” findings of fact and conclusions of law with

respect thereto." : ' ' ’
28 U.S.C. §2255.

In the instant case as set forth in Petitioner's §2255 motion
and - Affidavit, and the foregoing arguments, ~Petitioner has
pleaded, presented evidence, and argued the appliceble law to
demonstrate that his convictions and/or Sentences'is in-violation
of his Fifth Amendment right to Due Process, and his Sixth
Amendment right to effective assistance of counsel. Petitioner
has also submitted the»followihg proffer to support the foregoing
allegations: Pursuant to Rule »6 of the Rules Governing Section

2255 Proceedings, Petitioner ask leave of this Court to ‘invoke

the process of discovery. More specifically, Petitioner ask this

‘Honorable Court to GRANT his Motion for Discovery. The evidence
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o

develbped through his discovery request, will materially support

“the allegations of Petitioner, as to the "performance" of counsel,

_-and Brady violations, detailed and set forth herein. Petitioner

ptoffers to this Honorable Court that the foregoing diéQOVery'

request and/or evidentiary Thearing will substantiate his.

allegations_set fortﬁ.in his Affdavit and §2255 motion,'and the

foregoing arguments here1n L
(\7\'\(\
While many ofjthe- allegations,are already well established’

. oY
by the files and records if this ,case, many of the material

“allegations concerns events which took place outside the courtroom

'and“arevnqt,‘tﬁe;efpre;mpart:Qf the "files and records." These

allegations require an evidentiaryv_hearing. under well  settled

law. See UNITED STATES v. BLAYLOCK, 20 F.3d’1+58 1465 (9th Cir.

- 1994) (evidehtiary hearing required uﬁleSS'Section 2255 motion[

files, and. trial, record "“conclusively show" pet1t1onerhent1tled

to nolrelief); VIRGIN TISLANDS v. WEATHERWAX, 20 F.3d 572, 573

(3rd Cir. 1994) (petitioner entitled to evidentiary hearlng on

ineffective assistance of counsel claim  where facts viewed in

llght most favorable to pet1t1oner would entitled him to rellef)

CIAK _v. UNITED STATES 59 F.3d 2-96,> 306-07 (2nd clr.';995)

(hqlding that d1str1ct court erred in denying request for

evidentiary hearing when: petitioner "alleged facts, which, if
found to be true, would have entltled h1m to habeas relief.");

NICHOLS v. UNTIED STATES, 75 F.3d 1137, 1143 46 (7th Cir. 1996)

T e L PR R .
(petitioner entitled to evidentiary hearlng on claim' of
ineffective assistance of counsel when record inconclusive on

issue); UNITED STATES v. WITHERSPOON, 231 F.3d 923; 2000 U.S.

-61-
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App. LEXIS 27778 (4th Cir. 11-6-00) (petitioner entitled to
evidéntiary‘ hearing when motion presented colorable claim and

unclear whether counter affidavit disputed defendant's

allegations); UNTIED STATES v. GRIST, 1998 U.S. App. LEXIS 20199;'
1998 Colo J.C.A.R. 4384 (10th Cir. 1998) (evidentiary hearing
required unless Sedtiqn. 2255 motion;‘ files, and trial record

conclusively show petitionerventitled to no relief, court cannot

ghoose'between-affidavits);'GUY V. COCKRELL, 343 Ff3d 348; 2003

~ U.S. App. LEXIS 16632 (5th Cir. 2003) (disbuted issues of material
fact require evidentiary hearing). | |
Based >on all  of the 'fofegoing, Petitioner réspectfully
requeéts thisy Honorable . court Vto ORDER " an ~evidentiary hearing

where Petitioner can prove his case.
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' CONCLUSION
Petitioner has demonstrated by the foregoing argument, the
factual allegations of his motion, and the attached verified

exhibits, that his convictions and/or sentences is violative

_ of his Fifth Amendment right to Due Process; and Sixth Amendment

right to effective assistance of counsel.

While many of the allegations'are already supported by the
record some need to be developed at an ev1dent1ary hearlng

WHEREFORE MOVANT William Baskerville respectfully asks this
HONORABLE COURT to: |

ORDER an _evidentiary hearing as set forth in his motion
and; upoh proof of‘his allegatiens inihis Affidavit, §225 motion,
and herein. |

' ORDER that Pe;i;iOner's;chvic;iQeseaed sentences be vacated

and granted a new trial.

Respectfully Submitted,

foles B

DATE }' _ C WILLTIAM BASKERVILL PRO-SE

REGISTER NO. 25946-050
FEDFRAL, QORRECTIONAL QOMPLEX USP-1
P.0. BOX 1033

COLEMAN, FLORIDA 33521
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DECLARATION OF DEPOSIT

I hereby verify and affirm under the ‘penalty of perjury,
pursuant - to Title 28 U.S.C. §1746, that Petitionerfs Reply To

‘The Government's Respdﬁse In Opposition To Petitioner's §2255

Motion, which pursuant to HOUSTON v. LACK, 487 U.S. 266 (1988),
is deemed to be filed at the time it was delivered to prléon
authority for forwarding to the court. I placed the above
referenced materlal in a sealed envelope w1th First Class Postage_
affixed, addressed to:,
UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY
OFFICE OF THE CLERK
402 EAST STATE STREET
TRENTON, NEW JERSEY 08608_
OFFICE OF THE U.S. ATTORNEY
ATTN: AUSA MINISH / AUSA FRAZER
- 970 BROAD STREET, SUITE 700
NEWARK, "NEW JERSEY 07102 -
and deposited'the envelope in the proper prison autﬁority's hand

~to be delivered: for collection and_mailed via the U.S. Postal

Servlce on this ESO‘ day of April, 2015,
Respectfully Submitted,

MM

. WILLIAM BASKER
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EXHIBIT "A"

APPELLATE BRIEF FN.7 ASSERTING TRIAL COUNSEL'S INEFFECTIVENESS
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- FOR THE THIRD CIRCUIT

- Docket No. 07-2927

- UNITED STATES OF AMERICA,
- -against-

WILLIAM BASKERVILLE,

- Appellant.

_ . _On Appeal From
- The United States.District Court for the District of New Jersey ...
Sat Below: Joel A. Pisano, U.S.D.J.

APPELLANT WILLIAM BASKERVILLE’S
BRIEF ON APPEAL
&

- APPENDIX
(Volume I, pp. A1-A103)

HARTMANN DOHERTY ROSA
BERMAN & BUL.BULIA, LLC -
126 State Street o

. Hackensack, NJ 07601
(201) 441-9056
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William Baskerville
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Anthony Young admltted that he had did - not communlcate w1th

j Wllllam 'Baskerv1lle at- all, Tr. 4375, and that it was RakKeem

Baskerv1lle who told him to kill McCray, Tr. 4601. Nevertheless,
:ohe was permitted to testlfy that;Jamal McNeil visited-Baskeryille
inljail, and that‘BaSkerville told McNeil “to tell us that' we got
tO'hurryvup’andrget rld of the CI, which is Kemo; andvhe needed to
'”be'dead qulck or he was going to spend the rest of hlS life ln

prlson Tr. 4376.. Jamal-McNell was never charged with a crime .in

connectlon with .McCray’s murder, and'the‘government did not'call"

him to testify at trial; thére was no- other evidence presented that

McNeil ever v181ted Baskerv1lle in ]all

Young s testlmony regardlng' McNell's out of-court statementsd

purportlng to report the defendant S own words is the only ev1dence

Athat Baskerv1lle shared the spec1f1c 1ntent to nmrder McCray to

' prevent him from testlfylng.. Defense counsel dld not object to}

this testimony.7 Nevertheless, 1ts admlsslon. was plalnlyr wrong.

. Defense counsel persuaded the jury to split at the penalty stage, .
- effectively saving the defendant a-death sentence. Yet, the trial
transcript . is practlcally dev01d of any 31gn1f1cant objections,
even to crltlcal evidence such. as. Young S hearsay testlmony For
‘after their request for a pretrlal hearing on F.R.E.
was denied, defense counsel dld not object when SA Manson
- testified to statements made by McCray,'a pa381v1ty twice-noted by
‘Judge Pisano when he later ruled on the F.R.E. 804(b)(6) issue.
A78, A80. A claim challenging counsel’s performance properly is
considered'by way of an application under 28 U.S.C. § 2255. See
United States v. Olfano, 503 F.3d 240, 246 (3d Cir. 2007); United
States v. Thornton, 327 F.3d 268, 271 (3d Cir. 2003); United States
V. Gaydos, 108 F.3d 505, -512 n.5 (3d Cir. 1997) (stating preference.
that ineffective assistance of counsel claims be raised in
" collateral proceeding). . Nevertheless, the almost complete absence
of objections during trial, such that important issues were not
- adequately preserved for appellate review, 1is quite disturbing.
See Moore, 375 F.3d at 263 (“Inadmissible. evidence and hlghly
1nflammatory statements came rolllng in unlmpeded at Moore 's trial,

example,
'804(b)( 6) "

- 55 -
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Young’s testimony regarding McNeil’s out-of-court statement was

_admissibie, only if there was indépendent corroborating evidence,
pbeyond the “hearsay testimony' itself, = establishing by a
~preponderance of the evidence that Baskerville and: McNeil were

participants in the conspiracy to kill McCray to prevent him from

testifying at'trial.' Ammar, 714 F.3d at 245 (holding that “as a

 pferequisite for the submission of'coconspirator statements to the

jury, the court must determine that the government has ‘established

the existence. of the alleged conspiracy and the COnnection of each.

defendant . With it by . a clear preponderance of the evidence

quoting Continental

independent of the hearsay décl;rations.’”)v(

Group, 603 F.2d at 457); United States v. Al-Moayad, 545 F.3d 139,

173-75 (2d Cir. 2008) (holding that the trial court “did not

satisfy the requirements of "Rule 801(d) (2) (E)” because it “made no

'fihdings, by a preponderance of the evidence or otherWise[ about .

the existence of a conspiracy inbludingz[the defendant]v...} nor do

‘we. think the court‘cduidvhave done‘ép baSedron the record before

us.”). NQ'such independent corroborating evidence exists.
'Two witnesses who were in jail with Baskerville -- Troy Bell
and Eric Dock -- testified that Baskerville told them that his

‘“dudes are looking for him to put a bullet in his melon.” Tr. 5060

-Without any hesitation by the prosecutor, complaint by defense

Indeed, at only one

counsel, or correction by the District -Court.
; and

point when irrelevant Dut enormously prejudicial evidence
wholly inappropriate statements came before the jury did defense
counsel object, and that  objection was not at all specific. His
failure to object, of course, did not relieve the prosecutor of his

duty to comply with the Federal Rules of Evidence and, even more
rules ' of fundamental fairness. ‘There was a serious

break down here.”).

L -.56 -
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~ EXHIBIT "B"

PETITIONER'S LETTER TO JUDGE DATED 4/26/07_ .
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- EXHIBIT "¢"

PAGE 10 OF GOV. BRIEF IN OPP. TO PETITIONER'S RULE 33 MOTION
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- Where — ashere — “the factual bas‘i-s‘for a” Brady “claim is reasonably
available ’fo the” defendant “or his ¢o’unsé1 from aho’ther, sdur_ce, the govern- A
ment is under nddu‘ty to sﬁpply that information to the defense.” Matthews v.
Iéhee,' 486 F.3d 883, 891 (6th Cir. 2007) (intcrnal quotation marks omitted). In

addition to what the Government provided about Bergrin and similar informa-

tion in the media, Baskerville had:even better sources: his own deali

Bérgrin and those of th‘er unindicted coconspirators in the McCray

IR
: i . ' . . .
I R " . . - N - . . v
' “counsel could.have interviewed them and called them as witness:

~Jones, 712 F.2d'1’1?55,?51_.22' (5th Cir., 1983) (finding no Brady .violat"i_i

e

defendants ha\‘/iem‘f_ea’dy' access to evidence that may be exculpatory’

. acquaintances and associates.” U.S. v. Sipe, 388 F.3d 471, 487 (Sth, .
Finally, the Government “has no Brady obligation to.communicate "

- preliminary, challenged, or speéulative information.” U.S. v. Amiél, ‘95 7.3d 135

(QdClr 1996) (internal quotation marks omitted); accord U.S. v.-Agurs, 427

- Ui8.97, 109 n.16 (1976); see U.S. v. Bagley, 473 U.S. 667, 675 (1985) (“the
' 'lpfdéé.cutor is not required to deliver his entire file to defense counsel, but only

— ]_O_
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"EXHIBIT "D"

: AFFIDAVIT OF WITNESSES STATING WHAT THEY WOULD TFSTIWIED TO HAD

- BEEN CALL TO TESTIFY BY TRIAL. COUNSEL
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF NEW JERSEY

UNITED STATES OF AMERICA
v.

WILLIAM BASKERVILLE
CERTIFICATION

I, Paul W. Bergrin, do hereby affirm, under the

penalties of perjury, that the following facts are true:

1) During the period of 2003 through approximately May
2009, I was an attorney at law, licensed to practice law in
the State of New Jersey. My office was located at 572 Market

Street, Newark, New Jersey and later moved to 50 Park Place,‘”

Newark, New Jersey.

2) In or about November 25, 2003, I was retained by
William Baskerville to represent him in the case entitled,

UNITED STATES OF AMERICA v. WILLIAM BASKERVILLE.

3) During the course of my representation of Mr.
Baskerville, I had the opportunity to review all documentary
and recorded evidence provided by the édvernment pursuaht to
Rule 16, Federal Rules of Criminal Procedure.-My
representation of Mr. Baskerville exfended until Qﬁ or about

2005,

' N\
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4) During 2005, ﬁhe government made a motion to remove
me as the counsel for Mr. Baskerville alleging a conflict of
interest. A hearing pertaining to this issue was held before
the Honorable District Court and I withdrew as Mr.

Baskerville's counsel.

a) Attorney's Carl Herman and Kenneth Kayser
were appointed pursuant to the Criminal Justice Act, to

represent Mr. William Baskerville.

5) During the course of attorneY's Herman and Kayser's
representation bf Mr. Baskerville, they interviewed me and I
agreed to truthfully testify on Mr. Baskerville's behalf at

trial, if subpoenaed.

6) I was completely candid, frank and absolutely
truthful during all my interviews with counsel and would have
truthfully sworn to the following:

a) During the course of my representation of
Mr. Baskerville, he never expressed any intent to kill or
cause bodily harm to Deshawn "Kemo" McCray, hereinafter

"Kemo". Nor was this fact ever discussed or mentioned.

b) That I represented Mr. Baskerville on a’
prior occasion for a narcotic offense, .in Essex County
Superior Court, Newark, New Jersey and that there was a
confidential witness used by the State, and that Mr.

Baskerville plead guilty to the charge, was sentenced to State
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imprisonment and never even mentioned nor inferred doing any

harm nor bodily harm to any witness.

c) That Mr. Baskerville and I reviewed the
Federal Criminal Complaint, listened to all recorded
conservations and He knew that the informant used by the
federal'government was Kemo. It was clear to an absolute
certainty based upon the deminimis sales of crack cocaine
within the Complaint and the recorded conversations, which
were provided as discovery by the government. Mr. Baskerville
never hintéd, suggested, inferred nor gave any indication
whéfsoever of causing any harm or bodily injury to Kemo, even
after meticulously reviewing all discovery and ascertaining to
an ébsolute certainty Kemo's identity. This fact was never |
discussed nor mentioned by neither myself nor Mr.

vBaskerville.

d) It was explained to Mr. Baskerille and he
fully understood, that the evidence for prosecution agaihst
him was overwhelming. That there Were six hand-to-hand sales
of crack cocaine and that all the meetings to set up the crack
cocaine sales were recorded by government agents. We knew |
there were video surveillances of several meetings between
Kemo and Mr. Baskerville aﬁ the scene of the narcotic sales.
That all sales were surveilled by law enforcement agents, that
there was recorded buy money provided to Kemo by federal
agents and that Kemo Was thdroughly searched before his
meeting with Mr. Baskerville and was watched as he left the

presence of federal agents and met Mr. Baskerville. That Kemo
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returned to agents after continuous surveillance and handéd
ovér to fedefal agents, crack cocaine, that he could have only
been received from Mr. Baskerville on 6 occasions,
Additionally, Mr. Baskerville had a prior record for drug .
distribution and we concluded, that if this case were to be
tried, he coﬁld not take the witness stand to'testify on his
""own behalf. Consequently, Mr. Baskerville fully understood
that Kemo was not an instrumentai nor a matefial witness and
that the goyernﬁent could easily ﬁrove their case without Kemo
as a witness. Mr. Baskerville was also advised that if I was
the prosecutor, I would decline calling Kemo as a witness, as
he was not needed and would weaken the government's proofs.
Consequently, Mr. Baskerville knew and fully understood that
his sole recourse was to negotiate a plea for guilty and not

contest the charges.

e) Mr. Baskerville was never advised that he
wouid receivé life in prison nor did we ever believe he would
even receive such a sentence, for six hand-to-hand sales of
small quantities of drugs. I explained to him the Statutory
maximum and minimums, and based on my experiences and past
drug cases, we never believed nor anticipated a life senteﬁce,
nor any sentence even close to the Guideline calculations;

especially with a plea bargain.

f) From early on in the case, Mr. Baskerville
was inclined to plead guilty to his charges and I strongly
advised him to do so. It was our intent to proceed via a plea

of guilty and we were working on mitigation of his sentence.



Case 3:13-cv-05881-PGS Document 29 Filed 05/04/15 Page 80 of 100 PagelD: 363

g) Mr. Baskerville Was.willing to accept
responsibility for his criminal conduct and if I testified, I
would have vehemently, roiferously and categorically denied,
ever attending, setting up, being present at any meeting With
anyone and‘ever uttering the words, "No Kemo;_No Case." That
this statement was never made by me and is completely falée

and fabricated.

h) I told Mr. Baskerville's attorney's and Mr.
Baskerville that I implore the government to polygraph me as I
would voluntarily submit to one of the government's choice.
There was never a meeting on Avon Avenue, Newark, New Jersey,
- nor at any other location between Me, Rakeem Baskerville,
Hakeem Curry, Jamal McNeil, Jamal Baskerville and Anthony
Young, wherein I-ever informed any of thése indi;idual's that
if Kemo was killed or even unavailable as a witness, that I
would win William Baskerville's case and he would go free;
that if Kemo testifies that William Baskerville would be
‘convicted and get life in prison. This was never stated by me
to any pérson, never even entered my thought process and no
meeting ever held wherein I ever stated this. Anthony Young
completely fabricated this evidence. I would never make such a
false statement and committment knowing I would be held to my

word.

5) William Baskerville never queried me nor was it
ever discussed as to what would happen to him and the status

of his case, if Kemo was not a witness. Mr. Baskerville
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understood the law well enough to know that the government
had evidence, independent of Kemo, to easily prove the case
against him and that Kemo was not needed as a witness, by the

government to prove its case.

6) I make this Certification knowingly, voluntarily/
and of my own free will. No threats, force, inducements, nor
promises have been made nor offered to me. The contents of
this Certification are true and I am willing to take a

stipulated government polygraph, by any gewvermment agency or

expert to prove to accuracy of these sty

Dated: January 30, 2014

SE MANAGER

AUTHORIZED BY THE ACT OF JULY 7, 19565.
AS AMENDER, TO ADMINISTER OATHS.
18 UvSICI 4084
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|
DECLARATION OF HAKEEM CURRY‘

I, Hakeem Curry, declare the following uhder penalty
of perjury pursuant to 28 U;S.C. § 1746:

1. I am submitting this declaration in connection with
United States v. William Baskerville, District of New Jersey,
Criminal No. 03-836.

2. The charges in that case against William
Baskerville relate to the murder of a government
informant/witness named Deshawn McCray.

| 3. I have been informed that Anthony Young gave
testimony in that case impliéating me in a conspiracy to kill
Deshawn McCray because of his status as an informant and/qr
witness against Mr. Baskerville. I told my family to let Mr.
Baskerville know I Was‘prepared, willing, and available to
testify, if necessary, at his trial. My family assured me
that Mr. Baskerville would tell his trial attorney this
information. |

4. Had Mr. Baskerville's attorney called me as a
defense witness I would have testified under oath that I had
no role in any sqft of conspiracy to kill Deshawn McCray
because of his status as an informant/witness against Mr.
Baskerville.

5. I would have further testified that Mr.
Baskerville never communicated any desire to me that he wanted
any harm to befall Deshawn McCray.

6. I also would have testified that I never suggested
in any way .that anyone should harm Deshawn McCray, nor would I
have condoned or entertained anyone else's desire to harm

Deshawn McCray because of his status as an informant/witness



A

?

. Case 3:13-cv-05881-PGS . Document 29 Filed 05/04/15 Page 83 of 100 PagelD: 366

against Mr. Baskerville.

Executed this l day of E& % 2014, under penalty
of perjury. |
ay: H%cem Cuery

Hakeem Curry

U.S.P. Lee County
P.O. Box 305

Jonesville, VA 24263

"AUTHORIZED BY THE ACT OF JULY 27, 1955,
TO ADMINISTER OATHS (18 USC 4004)."

Cmmﬁ&ﬂﬁanﬂ%uhMtr'
7- 27 14

Date
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I, Diedra Baskerville/Williams, declare the following under
penalty of perjury pursuant to 28 u.s.cC. § 1746:
1) I am submitting this declration in connection with

United States V. WILLIAM BASKERVILLE, District of New Jersey

criminalNO.03-836.

2)The charges in that case against WILLIAM BASKERVILLE related to

the murder of a government informant/witness-named Kemo Deshawn'McCray.
3)I have been informed that Anthony Young gave testimony in that

case alleging that I was present at the meeting on the morning of
November 25,2003 the date of my ex-husband's (William:Baskerville):=.:.
Arrest at the residence of Jamal Baskerville. |
4)While at the residence of Jamal Baskerville, I entered the van of
Rakeem Baskerville accompanied by him(Rakeem) and Anthony Young where
I was queétioned by them concerning the arrest of‘mwrﬁorménﬁbasﬁaﬂd
William Baskerville. | .

5)Had William Baskerville's attorneys called me as a defense witness
I would have testified under oath taht I did not attend any meeting
ohrNovember 25,2003.ét'the residence of Jamél Baskerville.

6)I would have futher testified that I had no transportation that

day becau§e the F.B.I. had taken my vehicle during the arrest of my
former husband William BaskerVille.

7)I also would have testified that I never met Anthony Youngidnmy
life and the first time I ever saw him was in court when he«testified

in my former husband's trial in 2007.

Executed thisZ. Day of aC‘P . ¢ 2013 under penalty of perjury.

— | | : Address: fﬂ) fYEAﬁﬂ? \%dp 55(7

é;p@%ﬁeld @moﬁ(




Case 3:13-cv-05881-PGS Document 29 Filed 05/04/15 Page 85 of 100 PagelD: 368
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
TRENTON DIVISION

{INITED STATES OF AMERICA, Crim. No. 3:03-CR-00836-JAP
: Civil No. 3:13-CV-05881-JAP
Plaintiff-Respondent, ,

v. AFFIDAVIT OF RAKEEM BASKERVILLE
WILLIAM BASKERVILLE.

Defendant-Movant.

HERRKAIRKKIETRARRARRARTXARTRXTRRRFAF TR I AR IR AR AT AR K dek kg ddededede s gk ke dedede drdesdk dededodk ek o dededeok dede o

The Affiant, Rakeem Baskerville, hereby swears under the penalty of perjury, 28
U.S.C. Section 1746, that the following statements are true and correct to the hest of
his recollection and knowledge:

1. That | am of sound mind and of the legal age to make this oath-and affirmation.

2. Thatt am familiar with the above-entitied cause and action and the factual allegations
underlying the same.

3. That, if called upon to testify in the above entitled cause and action, | would have in

fact testified as follows.

4. | would have testified that | had no involvement in, nor knowledge of, any plot, scheme,

or conspiracy to Kill McCray as alleged in the above-entitled cause and action.

5. 1would have testified that | did not attend, and have never attended, any meeting at
Jamal Baskerville's home on 25 November 2003 with Deidra Baskerville, Jamal Baskerville,
Hamid Baskerville, Jahmal McNeil, Hakim Currie, Anthony Young and Paul Bergrin as alleged
in the above-entitled cause and action.

6. | would have testified that | was not in Hakim Currie's vehicle on 25 November 2003 with
Anthony Young and Hakim Currie when it is alleged that Paul Bergrin called Hakim Currie and
gave him the name "K-Mo."

7. 1 would have testified that | did not attend any meeting 4-10 days after William
Baskerville's arrest where it is alleged that a meeting occurred between myself, Paul Bergrin,
Hakim Currie, Anthony Young, Jahmal McNeil and Jamal Baskerville where it is further alleged
that Paul Bergrin stated "no K-Mo, no case.” - ‘

8. 1would have testified and refuted the allegation that | was involved in any aspect of the -
McCray murder and that any such testimony to that effect was false.

9. 1would have testified William Baskerville never communicated to me in any way that he
wanted any act of violence carried out agalnst McCray as alleged in the above-entitied cause
and action.

Further the Affiant sayeth naught.

_ ' A .
Signed under the penalty of perjury, 28 U.S.C. Section 1746, on this Zé_ day of October 2013.

MM
Rakeem Baskerville

Reg. No. 42112-037

U.S. Penitentiary Victorville
P.O. Box 3900

Adelanto, California 92301
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DECLARATION OF RASHIDAH TARVER

I, Rashidah Tarver, declare the follow1ng under penalty of
perjury pursuant to U.S.C. § 1746'

1. T'am submlttlng this ‘declaration. in connection with United
.States v. William Baskerv1lle District of New Jersey, Civil
No.3:13-cv-05881-JAP. '

2, I am familiar with the above-entitled cause and action and
the factual allegations underlying the same.

3. I am aware that I was falsely accused by Anthony Young in
which he had testified that I had driven him and Rakeem
Baskerville back in March of 2004 to an auto boby shop to
dispose of a gun.

4. I had given testimony in the matter of United States v.
Paul Bergrin,and my testimony was consistent in both of Mr.
Bergrin's 2011 and 2013 trials to which I denied all of thes.
false claims of Anthony Young cf my involvement or having

. .knowledge of those things which he has alleged.

5. Had T been called as a witness at the time of William
Baskerville's trial, at which time I was available and willing
to testify, I would had given testimony denying Anthony Young's
false allegations that, I had dri¥en him and Rakeem to a body
shop to dispose of a gun:in March-of 2004--or .at any other time.

6. I would had also testified that I have never driven Anthony
Young and Rakeem Baskerville anywhere ever.

7. Also I have never been contacted or interviewed by any
investigator or the attorneys; of William Baskerville in
relations to the matter of Mr. Baskerville. :

L
Executed thiségz_day ofég:; 2015 under penalty of rjury, 28

U.S.C Section 1746.

247 Vassar Avenue
Newark, New Jersey
07112
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EXHIBIT "E"

ARTICLES FROM NEWS PAPER, ASSERTING THE SUBSTANCE OF THE PHONE -
CALLS FROM PAUL BERGRIN TO HAKIM CURRY ON 11/25/03
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‘while representing criminals.

NewsBank InfoWeb

N ewslerary

Estimated printed pages:v3

StarLedger, The (Newark, NJ)

Ndvember 30, 2004

‘Edition: FINAL

Section: NEWS

l Page 1

: A drig witness is killed, but who is to blame

Prosecution fault defense lawyer, he says government is out to get him
* Author: JOHN P. MARTIN; STAR-LEDGER STAFF - ‘ =

‘Art1cle Text

A federal prosecutor said yesterday that a well-known New Jersey defense lawyer rmght have passed mformatron
to analleged drug kmgprn that led to the murder of a government witness. : ‘

The defense attorney, Paul Bergrrn demed any wrongdorng and sa1d the accusatron was part of the prosecutor s

strategy to drsquahfy him froman upcommg drug trial.

" The allegation had been outlined in sealed court motions, but emerged during a hearmg yesterday before U.S.

District Judge Joel Pisano in Newark. It underscored the legal tightrope that defense attorneys sometimes walk

Bergtin gained international attention this year as the 'attorney for Army St. Javal Sean Davis, 26, 2 Roselle native
and prison guard facing a court-martial for allegedly mistreating detainees at Iraq's Abu Ghraib prison. ) _Y

. ‘But he has long been known as an aggressive defender in Essex County. In that role, prosecutors: say, Bergrin has
been the regular defender for members of a Newark-based drug trafficking ring allegedly run by Hakeem Curry. In

court papers, prosecutors claim Curry used Bergrin to monitor whether any gang members cooperated with law

'enforcement after being arrested.

One such defendant was Curry's cousin, Wllllam Baskerville, who was charged last fall with selling crack cocaine
to an FBI mformant Bergrin was hired to represent Baskerville and on the day of Baskerville's arrest, Bergrm
called Curry twice, accordlng to a motion ﬁled by Assistant U.S. Attorney John Gay ‘ ‘

FBI agents had tapped Curry s phone and were hstemng

"I got a chance to speak to William, and he said the 1nformant isa guy by the name of K-Mo . Bergrm told Curry,
according to a draft transcript of the tape. He told Curry he hoped to learn more about the informant aﬁer his.

~'second meetmg with. Baskemlle
. "All rrght " Curry rephed "Get detarl and detail and call me back "

K-Mo was actually DeShawn _McCray, a cooperating govemment witness. Despite attempts by the FBI to protect

' 1/19/’){\1: A.KQ DA A
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him, McCray was shot and killed in March as he walked along South Orange Avenue in Newark. No one has been -
arrested in connection with the killing, but Curry was jailed on federal drug trafficking charges three days later.

FBI spokesman Steve Kodak said the bureau wo'uld have no comment on'the.case.

. Qay told the judge yesterday that inivestigators beheve Baskerville and Curry were responsible for the death and
that Bergrin may have "put hrmself in the middle of criminal actrvrty -

If criminal charges are filed in McCray's death, Bergrin could be called asa government witness, Gay said. That
would compromise his ability to represent Baskerville. S ,

In a sealed motion filed three weeks ago, Gay wrote: "It appears that'the information Paul Bergrin provided was
“used by Hakeem Curry and his associates to identify and later murder the cooperating witness. While it is unclear

“ what Mr. Bergrin's motives were in passing on thrs mformatron from William Baskerville, the mere fact that he
- did so raises a conflict of interest." .

' Bergrm told the judge there is no actual potent1al or perceived conflict of mterest He also sard mvestrgators
- offered no proof that his phone calls to Curry had any relevance to the death 14 weeks later of a witness in another

case.

In an interview after the hearing, Bergnn said he called Curry because Baskervﬂle s mother said Curry could get
bail money for Baskerville. He said that during that conversation, Curry asked him about the case, and he related

~some of the detalls about the charges against Baskerville.

The complamt a smgle sheet document that listed four alleged drug deals between Baskervrlle and the FBI

informant, did not identify the informant. But Bergrin said Baskerville knew it was McCray because of the dates
of the transactrons : -

Bergrin contended that prosecutors had leveled the accusation as payback for his.vigorous defense He insisted

- that neither Curry nor Baskerville had any role in McCray's death and suggested that McCray's work as an
' informant made h1m a target for many people.

"He had a lot of enemies on the street," Bergrm said.

The judge said he will rule on the drsquahﬁcatlon motion after the prosecutor ﬁles details about the mvestrgatron

‘ Baskemlle is scheduled to be trred in Apr1l Curry S tnal also s expected to occur next year

John P. Martm covers federal courts and law enforcement He can be reached at Jmartm@starled ger com or (973)
622- 3405 :

Caption: :
1. Attorney Paul Bergnn calls the accusatron agarnst hrm payback from prosecutors

Copyright 2004 The Star-Ledger. All Rights Reserved Used by NewsBank ‘with Perrmssron
Record Number 51200441aca712b5 A v
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Lawyer quits drug case over ties to suspect

| Bergnn denies any link between phone call and klllmg of witness

Author: JOHN P. MARTIN; STAR -LEDGER STAFF

: Artrcle Text:

A notable Newark defense attorney has withdrawn from a federal narcotics case after prosecutors raised questions
about his contact w1th an alleged drug kmgpm and the death of a government w1tness in the case. - _

'"lhe attorney, Paul Bergrm told U S D1str1ct Judge Joel P1sano ina letter thrs week that he would no longer

ala)

represent William Baskerville, a Newark man awaiting trial on charges of selling crack cocaine to an FBI.
informant. The judge declined to release the letter, but Bergrin said-that in it, he explained that he was acting in the

interests of his client. ‘ o . .

"I don't want any grrevanee the govemment has w1th me bemg held agamst Wllham Baskerwlle," Bergrm sa1d in

an mterv1ew Wednesday

Known as an aggressive defender in local legal circles, Bergrin also represents Army Sgt. Javal Sean Davis, 26 a
prison guard from Roselle who faces a court-martla] for mistreating detamees at Iraq's Abu Ghrarb prison.

In a sealed court motion, the U.S. Attorney's Office said Bergrin should be disqualified from the Baskerville case
because of his contact with Hakeem Curry, an accused drug kmgpm and a suspect in the March killing of a witness

against Baskerville.

Prosecutors said Bergrm called Curry twice on the day Baskerville was arrested last November. The conversations

were secretly monitored by the FBI. In one, Bergrin told Curry the key witness against Baskervﬂle was a man

- known on the streets as "Ki-mo," whose real name was DeShawn McCray

" Three months later, McCray was murdered execut1on-style ona Newark street No one has been charged in hrs

killing,
Curry has since heen jailed on federal drug trafficking charges.

Assistant U.S. Attorney John Gay told the judge last week that agents believe Baskerville and Curry had a role in
McCray's murder and. that Bergrin may have also "put himself in the middle of criminal activity." In court papers,
‘Gay said Bergrin was the regular defender for members of a Newark-based drug trafﬁckmg ring allegedly run by

5 Curry
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The Judge asked Gay to submrt a letter under seal detailing the murder mvestrgatlon and the poss1ble ev1dence
involving Curry, Baskerwlle and the lawyer ) . o

_ Bergrrn denied any wrongdoing. He said Curry and. Baskemlle are cousins and that Baskervnlle s mother asked
him to call Curry that day to see if he could help arrange bail money. He sard prosecutors wanted to force him off

the case because of his aggressive defense.

He repeated that assertion even after withdrawing this week, and he again insisted that neither he, Baskerville nor
_Curry had a role in McCray's 'death

"There's no ev1dence absolutely no evidence whatsoever because it dldnt happen " he said. "I did absolutely
nothing wrong." :

Gay and Mrchael Drewmak a spokesman for U. S Attomey Chrrstopher Christie, declined to comment on
Bergrin's removal. _ A

:Bergrm also conﬁnned that he ended his 13-year law partnership with Anthony Pope this week Both men sard the
timing of theu‘ breakup was coincidental, and unrelated to the developments in the Baskerville case.

e

Pope said he had»been wanting "to take the law firm in ‘another dlrectlon for the past year or so.

"Tt's arnicable; there's no 'bad' reason," Pope said. "It may 1ook like it to someone else, but it just isn't.

John P. Martm covers federal courts and law enforcement. He can be reached at Jmartm@starled ger.com or (973)
622- 3405.

‘ ~ Copyright 2004 The Star-Ledger. All nghts Reserved Used by NewsBank w1th Permlssron
S Record Nurnber 51200441b9eb5 155 , o
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that Curry was having relations with Bergrin's daughter.” Tr. 5873; see Tr

4666-4667 (playing tape).

Second, on June 17, 2006 — long before trial — t_his Court granted, the '

Criminal Justice Act application of Baskerville’s trial counsel to obtain copies of

the transcripts of the 'CUrry trial. Docket Entry 80. Thus, Baskerville knew or

should have known beforeh1sta1that according to Curry trial witnesses:

Bergrin “was the att'orney“fo’r{ : business” — Curry’s “heroin 'trade or organiza~ ‘

tion Curry was constantly in ntact 'with” Bergrm Curry “ke[pt] tabs on” his

subordlnates “through the lawyer see if anybody . . . [1s] doing anythlng he

d1dn t like, or-. telhng on h1m” and Bergrin would report back directly to

Third, long before trial, the';Goyernnient disclosed Bergrin’s exact role in

the McCray’ murder. .ln.a Novernber 9, 2004 letter brief in support of its
o motion to d1squahfy Bergrin ‘the Government explained how Bergrln had called

' Curry tw1ce on November 23, 2003 and attached transcrlpts of those calls o

Al12-17. In the first call Bergrin related that Curry’s “boy’ Baskervﬂle vh:
~ been arrested and that Bergrin would be representing Baskerv1lle at the 1n1t1a1
appearance. Al3. In the second-, call, Bergrin told Curry that the cooperating A
witness against Baskerville yvas_ “K-mo.” A13. The'letter brief then deSCribed |
Curry’ssubsequent call to Rakeem Baskervill'e identifying “K-mo” as the |
cooperating witness law and thie. Goyernment’s ultimately -VunsucceSs}fuI 'efforts
- to protect -iMcCraiy, yvho had “learned frorn s‘ources outside of law enforcement
that Rakim Baskerville andother a'ssociates: of . . Curry were attenipting.'to :

-7 —
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U.S. Dep'lrtmcnt of Justice

United States Attorney
District of New Jfersey

970 Brond Street, Suite 700 ) (973)297-2018

John Cray .
Newark, N 07102 ’ Jax: (973)297-2094

Asvistant United Slme\ Attorney
November 9, 2004

via hand delivery
Honorable Joel A. Pisano

United States District Judge

United States Post Office & Courthouse
I'ederal Square '
Newark, New Jersey 07102

UNDER SEAL

Re:  United States v. William Baskerville
~ Criminal No. 03-836 (JAP) ‘

Dear Judge Pisano:

. Please accept this letter-brief in lieu of a more formal memotandum of law in. support ofthe .
“Govemnment’s motion to disqualify Paul W, Bergrin, Esq. {rom representing William Baskerville
because of an actual conflict of interest, The Goveriment lcspcctfully requests that the Court list

this matter (or a hearing as soon as possiblc. B
Background

Between Iicbruary 15, 2003 and November 25, 2003, a cooperating witness made a number
of narcotics purchases from William Baskerville, an alleged leader ofa narcotics trafficking network
in and about the Essex County area. On Novembeér 25, 2003, William Baskerville was arrested and
charged with violations of Title 21, United States Codc, Scction 841. Paul Bergrin was retained to
represent William Baskerville on those charges. At or about the time of William Baskervillc’s arrest,
law enforcement was conducting a separate wiretap investigation of an individual named Hakeem
Curry, who was the leader of a large scale narcotics trafticking organization also operating in Esscx
County. Although there are connections between Hakeem Curry and William Baskerville, including
an apparent familial tie, there is-not sufficient ewdence at.this ime (o (,hargc them together in the

same lkll'u.)tl C8 COIISpll acy

On Nowmbu 25,2003, '1t approxunatc.ly 3 30 p.m., Wl”ldm Baskerville was scheduled to

“have an imtial appearance before a Federal Magistrate Judge on the above described narcotics

charges. Prior to that imitial appearance, Paul Bergrin obtained a copy of the criminal complaint via

facsimile from the Assistant United States Attorney handing the prosecution of William Baskerville.

That complaint charged William Baskerville with distribution of over 5 grams of cocaine base, The

~ identity of the cooperating witness was not disclosed in the complaint, as he was referred to only as
~ “the cooperating witncss” in that document (a copy of the complaint is attached as exhibit A). After -
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~ obtaining the criminal complaint, Paul Bergrin called Hakeem Curry. That call was intércepted by
law enforcement because they were conducting court authorized interception over the ccliphone
Hakeem Curry was using (o receive the call. During that call, Paul Bergun told Hakcem Curry, in
substance, that Hakeem Curry’s “hoy” was arrested by the FBI for selling crack cocaine to a

- confidential witness and that Paul Bergrin was going to court to represent William Baskerville at his

~ initial appearance ( a dralt transcript of this call is attached as exhibit B). Latcr that same day, at the
initial appcarance, the Government provided William Baskerville and his counsel with additional
copies of the criminal complaint. Within minutes aller the initial appearance ended, Paul Bergrin
madc a call to Hakeem Curry. That call was also intercepted by law enforcecment because they were
conducting court authorized interception over the cellphone Hakeem Curry was using to receive the
catl. During that call, Paul Bergrin told Hakcem Curry, in substance, that William Baskerville had
‘informed him that the cooperating witness in William Baskerville’s case was an individual named
“K-mo”(a draft transcript of this call is attached as exhibit-C). Soon after this telephone call,
Hakeem Curry made calls to Rakim Baskerville who is a known member of Hakeem Curry’s
organization and told him that “K-mo” was the person who had informed on William Baskerville.
The person identified as “K-mo” was indeed the cooperating witness in William Baskerville’s case.
Betwoen November 25, 2003 and March 2, 2004, law enforcement took stcps to protect the
cooperating witness. During that time the cooperatin g witncss Icarned from sources outside of law
enforcement that Rakim Baskerville and other associatcs of William Baskerville and Hakeem Curry
were atlempling to locate and kill the cooperating witness because he had cooperated with law
enlorcement against William Baskerville. On March 2, 2004, in the vicinity of 19 Street and South
Orange Avenue, Newark, New Jersey, the cooperating witness was shot 4 times in the back of the

“head and dicd as a result of his wounds. : : -

The intercepted calls set forth above demonstrate that Paul Bergrin obtained information
from William Baskerville regarding the identity of the cooperating witness and provided that
information to llakeem Curry. It appears that the information Paul Bergrin provided was used by
Hakeem Curry and his associates (o identify arid later murder the cooperafing witness. While it is
unclear what Mr. Bergrin’s motives were in passing on this information from William Baskerville
‘to Hakeem Curry, the merce fact that he did so raiscs a conflict of interest. On.on¢ hand, if Mr.
Bergrin was completely ignorant of the possible consequences ol his identifying the cooperating
witness (0 Hakeem Curry, then Mr. Bergrin is a witness 10 ongoing criminal activity involving his’
client. His duty to tcll the truth as a swort witness directly conflicts with his represcntation of
William Baskerville, who would be implicated by such truthful testimony. On the other hand,if Mr.
Bergrin identified the cooperating witness to Hakeem Curry with the knowledge that it would be
uscd to identify, locate and kill the cooperating witness, then Mr. Bergrin is a knowing participant
in criminal activity along with his client. In that casc Mr. Bergrin would obviously have adverse
intcrests from his clicnt. In cither case, by asserting himself into his client’s then ongomg criminal
activity, Mr. Bergrin has created a conflict of interest with his client. :

Paul Bergrin’s rclationsl'xip to Hakeem Curry is also relevant in determining whether there
is a conflict of interest in his representation of William Baskerville. During the coursc of the federal
mvestigation into Hakeem Curty, law enforcement learned that Paul Bergrin had been consxstently B
~used by Hakcem Curry (o represen( arrested members of his organization. Law enforcement has
learned from confidential sources of information that onc of the reasons Hakeem Curry used Paul
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Bergrin for such representation was so he could mowitor whether any of those arrested personsg
attempted to cooperate against [{akeem Curry. = ‘ ‘

- Al the time of the intercepted calls set forth above, Hakeem Curry was not yet arrested on
“charges stemming from the federal wiretap investigation.. On March 5, 2004, Hakeem Curry, and
other members of his organization were arrested on federal narcotics charges. On or about March
6, 2004, Paul Bergrin called an Assistant United States Attorney who was handling the case and said
that he represented Hakeem Curry on the federal casc. Mr. Bergrin subsequently learned that he
represented both Hakcem Curry and onc of the other members of Hakeem Curry’s organization,
Jason Ilannibal, on the same federal case. Upon learning this information, Mr. Bergrin withdrew
from representing both Hakeem Curry and Jason [{annibal on the federal case.' Both Hakcem Curry
and Jason Hannibal now have obtained other defense counsel on the federal casc. ' '

While Mr. Bergrin docs not formally represent Llakeem Curry on his federal casc, it is
apparent that they continue to maintain a close relationship,  Records Trom the Monmouth County
Jail, where Hakeem Curry is currently detained, demonstrate that Paul Bergrin has visited Hakeem
Curry 13 tines between May 4, 2004 and October 19, 2004, The nature of the visits is not clear at
this time. The Government notes, however, that the visitor records for Monmouth County Jail

differentiate between general visitors and attorneys visiting their clients. On each of the occasions

Paul Bergrin visited Hakeem Curry, Mr. Bergrin was designated as an atlomey visiting a client,
rather than a general visitor. ’

Argument

The Fitm’s Representation of William Baskerville Presents
An Unwaivable Conflict o Tnierest Requiring Disqualification

Federal courts havc held that the United States has a duty to alert the court to a potential

- 'The court never designated Mr. Bergrin the attorney of record for either Hakeem Curry
or Jason Hannibal on the federal charges, Mr. Bergrin was the attorney of record forJason

~ Hannibal on narcotics charges brought by the Union County Prosccutor in December of 2003, In
March of 2004, thosc Union County charges were subsumed in the broader federal charges
~agamst Jason Hannibal and Hakeem Curry. On March 6, 2004, the scheduled date of the initial
appearance on Jason Hannibal and Hakeem Curry’s federal charges, a member of Mr. Bergrin’s
firm, Anthony Pope, came to court in place of Mr. Bergrin. Prior to the on the record court
proceedings, Mr. Pope informed the Govermment that his firm represented Jason Hammibal. In
that samc conversation, the Govemment informed Mr. Pope that it believed his firm had a. _
conflict of interest because Jason Iannibal and Iakecm Curry were charged together in the same
case. Mr. Pope left without making a formal appcarance for either defendant Jason Hannibal ot
Hakeem Curry. The I'ederal Public Defender was appointed to represent Jason Hannibal at the
initial appearance, Hakeem Curry retained Vincent Nuzzi, Esq. to represent him on the federal
charges. Jason Hannibal later retained John Tiffany Esq. (o represent him on the federal charges.
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conflict of inlerest, and if warranted move lor disqualification. United States v. Tatum, 943, F.2d
370, 379-80 (4‘h Cir. 1991) eiting United States v, Apurs, 427 U.S. 97, 110-11 (1976). Here, the
firm’s present representation of William Baskerville presents an actual conflict of interest that cannot
effectively be waived by William Baskerville without jeopar d1zmg his right to effective counsel,
the integrity of the judicial process and the finality of the verdict.” Accordingly, Mr. Bcrgrln nlust
be dl%quahlmd as counsel for William Baskerville. . = :

Addressing thlS issuc, the Supreme Court in Wheat v. Umted &t'm,s 486 U.S. 153 (1988),
stated:

[wihile the right to selcet and be represented by one’s preferred attorney is

comprchended by the Sixth Amendment, the essential aim of the Amendment is to

guarantee an effective advocate for each criminal defendant rather than to ensure that
a-defendant will inexorably be represented by the lawyer whom he prefers.

Wheat, 486 U.S. at 159. As Such, the Sixth Amendment does not provide a dcféndant with the 4

- absolute right to the lawyer of his choice. See e.g. Davis v. Stamler, 650 F.2d 477 (3d Cir. 1981).

Thus, the Supreme Court has rioted, “The Sixth Amendmentright to chose one’s own counsel

1s circumscribed in several important respects.” Wheal, 496 U.S, at 159; see also United States v.
Voigt, 89 F.3d 1050, 1074 (3d Cir, 1996), cerl. denied, 519 U.S. 1047(1996) (“The right to counsel
of choice, however, is not absolute.”). ‘And, one of the most important ways in which this right is
circumscribed occurs where, as here, thére are conflicts of interest. In such cases, the Conrt may
disqualify counscl. Sec Wheat, 486 U.S. at 163 (counsel may be disqualified “[w]herc a potential
for conflict exists . . .”); Voigt, 89 F.3d at 1075 (“Clearly, the potential for serious conflicts . . . can
outweigh a defendan(’s right to counsel of choice.”); United States v. Mosconey, 927 F.2d 742, 750
(3d Cir. 1991), cert. denied, 501 U.S. 1211 (1991) (*when there is ‘a showing of a serious poiential
for conflict’ the prcsumptlon in favor ol'a delendant’s counscl of choice is overcome and the trial

court nlay dlSQUdllf}' counsel . T

In this case, Paul Bergrin’s mnveyanm ol information from William Baskerville to Hakeem
Curry plaCLs him squarcly in the center of criminal activity. As sct forth above, under the best case
scenario, his actions makc him a witness, perhaps against his own client, in the murder of a

There is an issue regarding whether the recordings of the calls described in this Brief |

~ were properly sealed pursuant to Title 18, United States Code, Scction 2518 (a). As aresult, |

there is an issue rcgarding whether these ealls would be admissible in connection with sworn
testimony at {rial. In this Brief, the Government is not uqing these calls in conncction with swom
testimony at a court proceeding. Accordingly, their usc in this Bricf is not contrary to the dictates
“of Titlc 18, United States Code Sections 2517(3) and 2518(a).. Morcovet, the purpose of this
submission is to allow the GGovernmicnt to discharge its duty to inform the Court of evidence of a’

- conflict of interest between the defendant and his attorney and theleby protect the defendant’s

Sixth Amendment right to effective assistance of counsel, and preserve the mtcgrlty of the
_]udwlal process. ~
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cooperating federal witness. While Williamn Baskerville is not currently charged in connection with
~ the murder of the cooperating witness, evidence that he was involved in the murder of the chief
witness against him would almost certainly be relevant and admissible at his narcotics trial. See
United States v. Gatto, 995 F.2d 449, 454 (3d Cir. 1993); United States v. Guerrero, 803 F.2d 783,
784 (1986). Morcover, any statement by William Baskerville to Mr. Bergrin in furtherance of the
murder would not bc considered puv1leg,cd because of the cnme/ fraud exception to the attorney

chent

. privilege. Sec United States v. Inigo, 925 F.2d 641, 657 (3" Cir, 1991); In re _Grand Jury
Proceedings, 604 F2d. 798, 802-03 (3" Cir 1979). Accordingly, it is likely that Mr. Bergrin could
be called as a witness for the prosecution in Wilham Baskerville’s narcotics casc, as well as any
future prosecution connected to the murder of the cooperating witness. His status as a likely witness
against William Baskerville would prevent him from also representing William Baskerville in that
same casc. Sce United States v. Cannistraro , 794 F.Supp. 1313 (D.N.J. 1992); United States v,
Gomez, 584 I*.Supp1185(D.R.L 1984). Scc also, United States v. Kilti, 156 F3d. 150 (2™ Cir. 1998).

Under the second pos«nb]e scenario described above, Mr. Bergrin’s actions would make him
a knowing participant in a crime involving his clicnt. Where an attomey is alleged (o be involved
in criminal activity along with his client, there is a clcar conflict of interest requinng disqualification.
United States v. Fulton, 5 1.3d 605 (2" Cir 1993). See also, United States v. Toncs,'()OO F.2d
512(2nd Cir.), cerl. denied, 498 T.S. 111 (1990). Tn Fullon, the Second Circuit held that when an
attorney’s sclf intcrest conflicts with the intcrests of his clicnt, there is a per se violation of the Sixth
Amendment right to counsel. Fulton, 51i3d. at611-12. Under these circumstances, the conflict is
deemed unwaivable.  Fullon, 5F.3d. al 613. : -

. »Even assuming that therc is no actual contlict, the Supreme Court has made clear that in cases
where there is a strong potential conflict of interest the Court may disqualify counsel:

[w]e think the district court must be allowed substantial latitude in refusing waivers of

conflicts of interest not only in those rare cases where an actual conllict may be

demonstraled before trial, but in the more common cases where a potential for

conflict exists which may or may not burgeon into an actual conflict as the trial
- progresses. ‘ ‘ '

* ‘If the statement William Baskerville made to Paul Bergrin regarding the identity of the
coopcrating wilness were found (o be a privileged communication, then Mr. Bergrin may have -
violated his ethical obligations rcgarding disclosurc ol clicnt’s confidential information when he
conveyed this information to 1lakeem Curry. This would prov1de yet another basis to disqualify
Mr. Bergrin from representing William Baskerville. Mr. Bergrin's interests in protecting himself
from potential discipline by the New T‘ersey Bar would directly conflict with his clicnt’s interests
in this case. Such a conflict would requirc Mr. Bergrin’s dnsquahﬁcatlon See Douglas v. United

§tate 488 A2d 121 (D.C. App 1985)
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- Wheat, 486 U.S. at 163 (emphasis added); accord Stewart, 185 [.3d at 122 (“[a] district court has
discrction to disqualify counsel il a potential conflict exists (citation omitted), cven where the

- represented parties have waived the conflict); Voigt, 89 [1.3d at 1078 (“serious potential for aconflict

- of intercst . . .warranted disqualifi cation) Accordingly, a tnal court’s dccision concerning the
disqualifi cahon of counsel will only be reversed for abusc of discretion. Stewart, 185 F. 3d at 120;

Voigl, 89 F.3d at 1078.

The reasomng behind this broad latitude is clear. A trial court cannot be cxpected to
anticipate every contingency that might happen during the shifting landscape of'a-criminal trial. A
delendant who plans not o testify at the outsct of trial, may change his mind as the trial progresses.
Similarly, a lawyer who does not plan to cross-cxamine a witness may change his mind. Indeed, the
dcfense theory and stratcgy at the outsct of trial often changes as (he Government presents its case.

In the present case, there is either an actual conflict ol intcrest or a serious potential conflict
ol intercst that could become an actual conflict of interest. To cnsure that William Baskervillc has
cffective counscl, that the verdict is final, and to protect the overall integrity of the judicial process,
the Court should disqualify Mr. Bergrin and his firm as counsel for William Baskerville. '

Conclusion

Forthe Ibrugoing'r-msons the United States respectfully requests that Paul W, Bergrin, Esq.
and members of his firm be disqualified as counsel to defendant Wl“]dﬂ'l Baskervﬂh, in thc above-
~ referenced malter. :

Respectfully submitted,

CHRISTQOPHER J. CHRISTIE
United Statcs Attomcy

o mh%

Alssistant U.S: Attorney

cc! Paul W. Bergrin, Esq.
(via telefax & regular mail)

1t is ordered that lhlb letler be [iled undcr seal.

United States District Judge

[




