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I. PRELIMINARY STATEMENT 

Defendant Paul Bergrin respectfully submits this brief in support of his motion requesting 

a new trial on the basis of newly discovered evidence, pursuant to Federal Rule of Criminal 

Procedure 33(b)(1).  Following an initial remand from the United States Court of Appeals for the 

Third Circuit after the District Court had dismissed racketeering counts against Mr. Bergrin with 

respect to a prior indictment, see United States v. Bergrin, 650 F.3d 257 (3d Cir. 2011), on June 

2, 2011, a federal grand jury in the District of New Jersey returned a 33-count Second 

Superseding Indictment in this matter.  Thirty of those counts pertained to defendant Paul W. 

Bergrin; they alleged schemes related to a murder conspiracy, a drug trafficking conspiracy, a 

murder-for-hire conspiracy, aiding prostitution, and evading financial reporting requirements.  

An initial severed trial before the Honorable William J. Martini solely on the counts related to 

the conspiracy to murder government informant Kemo McCray resulted in a hung jury.  After 

that verdict, the government appealed with respect to the issues of severance and the exclusion of 

certain evidence; it also successfully sought the reassignment of the case.  See United States v. 

Bergrin, 682 F.3d 261 (3d Cir. 2012).  On remand, an approximately eight-week trial on most of 

the remaining charges — all but several tax counts that were ultimately dismissed – resulted, on 

March 18, 2013, in a verdict of guilty against Mr. Bergrin on all counts.  On September 23, 2013, 

the district court denied Bergrin’s request for an evidentiary hearing on various factual issues 

affecting sentencing, and sentenced Bergrin to six terms of life imprisonment, to run concurrent 

with 17 terms of imprisonment amounting to 210 years.
1
 

Mr. Bergrin respectfully submits this brief in support of his motion for a new trial on all 

counts in light of newly discovered evidence.  Such a new trial should be granted because newly 

discovered evidence demonstrates that since trial, key government witnesses against Bergrin, 

                                                 
1
 Mr. Bergrin represented himself pro se at trial, and the undersigned counsel was appointed to 

serve as standby counsel.  The United States Court of Appeals for the Third Circuit appointed 

this Firm to represent Mr. Bergrin in his direct appeal, and this Court appointed us to represent 

Mr. Bergrin with respect to filing this motion.  See ECF No. 621. 
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including Anthony Young, Oscar Cordova, Abdul Williams, and Eugene Braswell, have 

admitted that, as Bergrin had argued at trial, these witnesses fabricated their testimony against 

him.  Newly discovered evidence also demonstrates that government officials in this case not 

only ignored individuals who provided them with information about Mr. Bergrin’s innocence, 

but also appears to have placed a witness who was willing to provide crucial exculpatory 

evidence in solitary confinement to prevent her from assisting in Mr. Bergrin’s defense with 

respect to this motion.  The critical evidence proffered here would, had it been known, have 

changed the result of the trial.  For these reasons, discussed in detail below, the Court should 

grant a new trial pursuant to Rule 33, or at the very least, hold a hearing with respect to this 

evidence. 

II. DEFENDANT PAUL BERGRIN IS ENTITLED TO A NEW TRIAL PURSUANT 

TO FEDERAL RULE OF CRIMINAL PROCEDURE 33 IN LIGHT OF NEWLY 

DISCOVERED EVIDENCE.  

Pursuant to Federal Rule of Criminal Procedure 33(a), the Court “may vacate any 

judgment and grant a new trial if the interest of justice so requires,” including as a result of 

“newly discovered evidence.”  See, e.g., United States v. McRae, 702 F.3d 806, 842 (5th Cir. 

2012) (affirming grant of new trial pursuant to Rule 33 based upon newly discovered evidence).  

The determination of whether to grant a new trial is a matter committed to the district court’s 

discretion.  See United States v. Quiles, 618 F.3d 383, 390 (3d Cir. 2010).  The United States 

Court of Appeals for the Third Circuit has identified five requirements that a defendant must 

satisfy in order to obtain a new trial based upon newly discovered evidence: 

(a) the evidence must be in fact, newly discovered, i.e., discovered 

since the trial; 

(b) facts must be alleged from which the court may infer diligence 

on the part of the movant;   

(c) the evidence relied on must not be merely cumulative or 

impeaching; 

(d) it must be material to the issues involved; and 
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(e) it must be such, and of such nature, as that, on a new trial, the 

newly discovered evidence would probably produce an acquittal. 

United States v. Cimera, 459 F.3d 452, 458 (3d Cir. 2006) (citing United States v. Iannelli, 528 

F.2d 1290, 1292 (3d Cir. 1976) (identifying these as the “Iannelli factors”)).  Defendants bear “a 

heavy burden” in fulfilling these requirements.  Id. (quoting United States v. Saada, 212 F.3d 

210, 216 (3d Cir. 2000)). 

The Third Circuit has advised that the first factor of this test is a threshold inquiry.  Id. at 

459 n.8 (“[I]f a court determines as a matter of law that evidence is not newly discovered, then 

no matter what the court’s conclusions are as to the other Iannelli factors, it must deny the 

defendant’s Rule 33 motion ....”) (citing United States v. Jasin, 280 F.3d 355, 365 n.9 (3d Cir. 

2002)).  Whether evidence is newly discovered is analyzed pursuant to both objective and 

subjective considerations.  Id. at 461.  “Evidence is not ‘newly discovered’ if it was [actually] 

known or could have been known by the diligence of the defendant or his counsel.”  Id. 

(alteration in original) (citing United States v. Bujese, 371 F.2d 120, 125 (3d Cir. 1967)).  Thus, 

the evidence must not have been known prior to trial, it must have been discovered since the end 

of the trial, and “facts must be alleged from which the court may infer diligence on the part of the 

movant.”  Id. (citing Iannelli, 528 F.2d at 1292).  However, evidence can be deemed newly 

discovered even when known prior to trial, if it assumes new importance as a result of  

circumstances that arose during or after trial.  United States v. Garland, 991 F.2d 328, 335 (6th 

Cir. 1993) (“First, although the defense knew of [the witness]’s existence before and during the 

trial, [the witness] was not located until after the trial.  Also, in light of the [witness’s] recent 

[foreign] conviction, [the witness]’s testimony at the evidentiary hearing assumes new 

importance because it provides a verifying link between [the defendant]’s story and the findings 

of the [foreign court].”).  Indeed, as the Third Circuit has recognized, “evidence discovered 

before or during trial may have latent attributes that are not discovered until after trial.  In such a 

case, evidence to establish the existence of those latent attributes may be considered ‘newly 

discovered.’”  Cimera, 459 F.3d at 460 n.11.   
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“To determine whether the movant exercised ‘reasonable diligence,’ [a court] must 

carefully consider the factual circumstances of the case.”  Cimera, 459 F.3d at 461 (citing 44 

A.L.R. Fed. 13 (“[O]rdinary diligence ... is a relative term and depends on the circumstances of 

the case[.]”) (alterations in original)).  See also United States v. Maldonado-Rivera, 489 F.3d 60, 

69 (1st Cir. 2007) (“In the Rule 33 milieu, due diligence is a context-specific concept.”); United 

States v. LaVallee, 439 F.3d 670, 701 (10th Cir. 2006) (“Due diligence does not require that a 

defendant exercise the highest degree of diligence possible to locate evidence prior to trial; only 

“reasonable diligence” is required.”) (citation omitted); United States v. Lawhorne, 29 F. Supp. 

2d 292, 305 (E.D. Va. 1998) (“‘Diligence’ means ordinary diligence, not the highest degree 

thereof[.]”) (citing Wright, King & Klein, Fed. Prac. & Proc.: Criminal 3d § 557 (2004)).   

Evidence can be material if it is relevant to the issues at trial, including, of course, the 

defenses offered.  See United States v. Barbosa, 271 F.3d 438, 468 (3d Cir. 2001) (after finding 

that the evidence was newly discovered, discussing whether the evidence touched upon the 

proffered defense); Garland, 991 F.2d at 336 (finding that the newly discovered evidence was 

“obviously material” because it “corroborate[d] [the defendant]’s story and thus help[ed] 

establish his defense”).  Evidence is generally considered cumulative or impeaching, and 

therefore not material, if it would merely result in further questioning of a witness about topics 

addressed during prior testimony.  Barbosa, 271 F.3d at 468; Saada, 212 F.3d at 216-17.  Yet, a 

defendant may be entitled to a new trial even though he relies solely on evidence that could be 

classified as “impeachment evidence,” where he has demonstrated “a strong exculpatory 

connection between the newly discovered evidence and the facts that were presented at trial” or 

where the newly discovered evidence “strongly demonstrate[s] that critical evidence at the trial 

against the defendant was very likely to have been false.”  Quiles, 618 F.3d at 392-93. 

Finally, newly discovered evidence will probably produce an acquittal where it 

corroborates the accused’s defense.  Garland, 991 F.2d at 336 (witness’s “testimony will likely 

result in an acquittal since it verifies [the defendant]’s defense”); United States v. Ortiz, No. 92-
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00592-01, 1993 WL 131329, at *1 (E.D. Pa. April 23, 1993) (ordering a new trial where newly 

discovered post-arrest photograph created a reasonable doubt as to defendant’s guilt and 

supported defendant’s argument of mistaken identity).  See also United States v. Gambino, 59 

F.3d 353, 364 (2d Cir. 1995) (Rule 33 relief warranted if newly discovered evidence is of a type 

“that could, if believed, change the verdict”).  See, e.g., United States v. Wallach, 935 F.2d 445, 

457-58 (2d Cir. 1991) (new trial was necessary because lies of key witness who “tied all the 

pieces together,” even as to matters affecting only his credibility, could have caused the jury to 

reject his entire testimony and eliminate the foundation for conviction); United States v. 

Figueroa, No. 00-94, 2008 WL 2945386, at *7 (E.D. Pa. July 31, 2008) (granting defendant’s 

motion for a new trial where court found that newly discovered evidence would probably 

produce acquittal);  United States v. Lipowski, 423 F. Supp. 864, 868-69 (D.N.J. 1976) (granting 

new trial after key witness was discovered to have committed perjury in related matter). 

In light of these standards, a new trial should be granted in this case because newly 

discovered evidence demonstrates that key witnesses for the government lied as to the most 

serious charges against Mr. Bergrin.  That is, we now know that, as Mr. Bergrin attempted to 

show at trial, Anthony Young falsely implicated Mr. Bergrin in the Kemo McCray murder 

conspiracy; Oscar Cordova fabricated evidence against Mr. Bergrin in the conspiracy to murder 

witnesses against criminal client Vicente Esteves; Eugene Braswell and Abdul Williams testified 

falsely about Mr. Bergrin’s involvement in drug trafficking (in addition to newly discovered 

evidence demonstrating that Mr. Bergrin was not involved in Yolanda Jauregui’s drug trafficking 

business at all); and Abdul Williams falsely implicated Mr. Bergrin in the bribery of a witness 

against him in his gun possession case.  Such powerful new evidence demands that what is now 

clearly an unjust judgment be vacated and that a retrial be ordered on all of the charges against 

Mr. Bergrin. 
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A. Newly Discovered Evidence Demonstrates That The Government’s Key 

Witness In The Kemo McCray Murder Conspiracy Falsely Implicated 

Bergrin (Counts One, Two, Three, Five, Twelve and Thirteen). 

First, the Court should grant Mr. Bergrin a new trial – or at least an evidentiary hearing -- 

in light of newly discovered evidence pertaining to his alleged involvement in the March 2, 2004 

murder of Kemo McCray, an informant against Bergrin’s client William Baskerville.  At trial, 

the government sought to prove that Bergrin conspired with Baskerville and other members of 

the Hakeem Curry drug trafficking organization to murder McCray, a potential witness against 

Baskerville in a federal cocaine distribution conspiracy case.  Government witness Anthony 

Young provided the only testimony describing defendant Bergrin’s actions in connection with 

the charged conspiracy to murder McCray.  That is, Young alone
2
 testified to the three 

conversations — two between Bergrin and Curry on the afternoon of Baskerville’s November 

25, 2003 arrest and the other some days later, in which Bergrin allegedly advised Curry, Young, 

Jamal Baskerville, Jamal McNeil, and Rakeem Baskerville that William Baskerville was facing 

life in prison and uttered the now infamous phrase “no Kemo, no case” — which provided the 

evidence of the actions whereby Mr. Bergrin purportedly joined the conspiracy.  More 

specifically, in its entirety, the evidence connecting Mr. Bergrin to the Curry organization’s 

conspiracy to murder McCray, all of which arose from Young’s testimony, was that: a) in an 

initial phone conversation with Curry on the day of Baskerville’s arrest, Bergrin described the 

crack sales with which Baskerville was charged, i.e., “the information of how much it was and 

what dates they was on,” Tr. (2/1/13) at 2242; b) later in the evening on that same date, Bergrin 

                                                 
2
 To be precise, in response to a line of cross-examination of government witness Special Agent 

Stephen Cline, the Court permitted Agent Cline to testify as to the contents of the first of the two 

telephone conversation between Mr. Bergrin and Curry on the afternoon of November 25, 2003.  

The Drug Enforcement Agency had recorded these two conversations, among others, pursuant to 

a wiretap of Hakeem Curry, but the government did not introduce them into evidence here 

because they were not timely sealed and were therefore inadmissible.  See Tr. (1/30/13) at 1384.  

Nonetheless, as Agent Cline testified, in the initial conversation, Mr. Bergrin informed Curry 

that William Baskerville had been arrested, described the information contained in the complaint, 

and explained the legal process that would likely follow such an arrest.  Tr. (2/6/13) at 3015-

3019.   
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had a second phone conversation with Curry, in which he informed Curry that Baskerville had 

said the informant’s name was “Kamo,” Tr. (2/1/13) at 2243; and c) on some evening the 

following week (after the Thanksgiving weekend), Bergrin met Curry, Young, Jamal 

Baskerville, Jamal McNeil, and Rakeem Baskerville at Jamal Baskerville’s house on 17th Street, 

Tr. (2/1/13) at 2249-50, told them that the federal authorities “got audio and video of Will 

making these crack sales, that Will was facing life in prison,” id. at 2253, and said “if Kemo 

testify against Will, Will was never coming home.  He said, telling us, don’t let ... Mr. Kemo 

testify against Will, and if he don’t testify, he’ll make sure he gets Will out of jail,” and “he said 

if no Kemo, no case.”  Id.  Finally, Young testified that on parting, Mr. Bergrin “said, remember 

what I said, he said, No Kemo, no case” and made a finger pointing hand motion.  Id. at 2254. 

1. The Charles Madison Affidavit Is Newly Discovered Evidence 

Warranting A New Trial.  

Based upon newly discovered evidence, however, it is now clear that Young fabricated 

nearly all of his testimony to falsely implicate Bergrin in McCray’s killing.  In fact, as the 

defense only learned after Bergrin’s conviction, while Young was incarcerated in around 2005, 

Young admitted over the phone to his close friend from childhood, Charles Madison, that Young 

“was tired of doing time” and had devised a plan “to tell these people some information about 

who they were interested in (Hak, Rakeem Baskerville, Paul Bergrin) and the murder of some 

guy named Kimo.”  Ex. 1 at 2.  Consistent with Bergrin’s defense at trial that Young did not 

shoot McCray, see, e.g., Tr. (3/13/13) at 8640, Young admitted to Madison that “he did not do 

the shooting but would confess to it as long as he got a lighter sentence in return.”
3
  Ex. 1 at 2.  

Young explicitly said that he falsely implicated Bergrin in this shooting: “He spoke about Paul, 

but said he didn’t do shit and he had to make up some bullshit about a meeting that supposedly 

took place because they kept pressuring him about Paul.”  Ex. 1 at 2.  More to the point, Young 

“said he lied and told them that Paul held a meeting and told them to kill this kid Kimo.  I asked 

                                                 
3
 Inexplicably, there appear to be no public records about the sentencings of the cooperating 

witnesses in this case, and no records on PACER of the disposition of any motion to reduce 

Young’s sentence based upon his testimony against Mr. Bergrin.  
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him if there was ever a meeting and he said ‘hell no, Paul didn’t do anything but if I don’t say 

that my deal is off the table.’”  Ex. 1 at 2. 

2. The Hassan Miller Interview Is Newly Discovered Evidence 

Warranting A New Trial. 

This powerful account of Young’s plan to frame Bergrin for Kemo’s killing in exchange 

for a reduced sentence is consistent with additional newly discovered evidence, including the 

December 3, 2013 statement of Hassan Miller, a cellmate of Anthony Young at the Hudson 

County Jail in 2005.  Although the defense knew prior to Mr. Bergrin’s trial in early 2013 that 

Miller had secretly recorded Young for the government while the men were housed together to 

capture Young discussing his strategies on how to get the best deal from the government, the 

defense was wholly unaware that Young had also told Miller, “you know what I’m going to do – 

because he only had a gun case.
4
  All he was going to do was about five years off a gun case.  He 

said ...  I’m going to pin this on Hakeem, ETI, Hakeem Curry ... I’m going to get Paul Bergen 

(phonetic) in it.”
 5  

Ex. 2 at 3-4.  That is, the defense has, only after Mr. Bergrin’s conviction, 

learned that Young admitted his plan to provide false testimony specifically about Bergrin.  As 

Young further boasted to Miller, “he said he going to pin this on Hak (phonetic) and Paul.”  Ex. 

2 at 4.  Consistent with Bergrin’s defense at trial and with the newly discovered evidence 

proffered by Charles Madison, Young had devised a plan to “get out faster,” by claiming to have 

knowledge about “the dude ... that he supposedly had --- had shot, whatever – on South Orange 

Avenue,” i.e. Kemo McCray.  Ex. 2 at 8-9.  As Young further explained to Miller, “I’m going to 

                                                 
4
 Here, Miller appears to refer the fact that in around late 2004, Young was charged in Essex 

County with unlawful possession of firearms and possession of defaced firearms.  See Tr. 

(3/4/2013) at 2397; Tr. (3/6/13) at 7728.  Those charges were ultimately transferred to federal 

court and dismissed.  See United States v. Young, No. 3: 05-cr-00621 (D.N.J. 2005), ECF No. 17. 

5
 Notably, though Young contended at trial that he first contacted the government in January 

2005 to provide information about Curry and Bergrin because he feared that Jamal McNeil was 

going to kill him as a result of Young divulging to his girlfriend that McNeil had shot and killed 

a young woman in Irvington, Tr. (2/4/13) at 2381-97, 2485, there is absolutely no evidence to 

suggest that such a murder ever took place, as a recent OPRA request for all records of female 

murder victims in Irvington during the relevant time period shows.  Ex. 4. 
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put myself in there.  I’m going to say Hak ... did it, and I’m going to say Paul ... had something 

to do with it, and he orchestrated the whole thing.”  Ex. 2 at 9.  As Miller elaborated, Young told 

him “he going to say that Paul orchestrated ... being Paul was representing Hakeem Curry at the 

time, so he said he going to put them both together.  He said ... yo, they going to love to hear that 

so they can catch two birds with one stone.” Ex. 2 at 22.  When Miller “said, yo ... about you 

lying?  He said, man, fuck that.  I know, but I got to get myself out a jam.”  Ex. 2 at 22.  

According to Miller, Young “said this is his – his meal ticket to get out, so he’s going to use 

Paul,” Ex. 2 at 10. 

Miller additionally contends that he told the government in 2005 that Young was telling 

people that he was “lying on the guy, Paul Bergen, and he saying all this that he’s going to do,” 

Ex. 2 at 12.  Disturbingly, that exculpatory fact was never disclosed to the defense in violation of 

Brady v. Maryland, 373 U.S. 83 (1963).  See United States v. Dansker, 565 F.2d 1262, 1263 & 

n.2 (3d Cir. 1977) (where newly discovered evidence was in the possession of the government 

and should have been disclosed under the Brady rubric, Rule 33 is properly invoked to raise the 

Brady claim).  Notably, Miller was not aware of McCray’s shooting prior to Young telling him 

about it, has no connection to Mr. Bergrin, and no reason to lie.  Ex. 2 at 8 (“I never seen Paul 

Bergen.”).  See also Ex. 2 at 10, 20, 25-26.
6
 

3. The Certifications of Hakeem Curry, Rakeem Baskerville, and Diedra 

Baskerville Are Newly Discovered Evidence Warranting A New Trial. 

Likewise, based upon newly discovered evidence, including some evidence known to the 

defense prior to trial, but, as discussed below, possessing “latent attributes” only appreciated 

after trial, see
 
Cimera, 459 F.3d at 460 n.11, it is now absolutely clear, in part as a result of other 

newly discovered evidence, that Young not only generally sought to falsely implicate Bergrin, 

                                                 
6
 Miller also indicated that he had additional pertinent information to share, but that he was too 

frightened to do so while incarcerated.  Ex. 2 at 30.  This additional evidence should be adduced 

at a hearing.  See, e.g., United States v. Mensah, 434 Fed. Appx. 123, 125 (3d Cir. 2011) (district 

court held hearing on Rule 33 motion based upon newly discovered evidence); United States v. 

Stillis, 437 Fed. Appx. 78, 81-82 (3d Cir. 2011) (same). 
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but that he invented the most critical particulars his testimony — such as the existence of the 

infamous “no Kemo, no case” meeting among Bergrin, Curry, Young, Rakeem Baskerville, 

Jamal Baskerville, and Jamal McNeil.  Indeed, none of the key events to which Young testified 

could have occurred as he claimed.  For example, as was revealed for the first time in various 

witness affidavits attached to William Baskerville’s reply brief in support of his Motion to 

Vacate, Set Aside, or Correct Sentence Pursuant to 28 U.S.C. § 2255, Young never met with 

Rakeem and Diedra Baskerville and others on the morning of November 25, 2003, or with Curry, 

Bergrin, Rakeem Baskerville, and others in the days after the Thanksgiving weekend in 2003 as 

he testified at Mr. Bergrin’s trial.  See United States v. Martinez-Zayas, CRIM. No. 86-500-1, 

1988 WL 134667, at *1 (E.D. Pa. December 13, 1988) (ordering a new trial where new 

exculpatory evidence was presented in interview of a defendant in a separate case). 

Specifically, at trial, Young testified that Diedra Baskerville, William’s wife, met with 

Young, Rakeem Baskerville, Jamal Baskerville and others at Jamal Baskerville’s house at around 

9:30 or 10 o’clock in the morning on November 25, 2003 to discuss William’s arrest earlier that 

day.  See Tr. (2/1/13) at 2233-34.  Yet, we now know from Diedra herself that “I did not attend 

any meeting on November 25, 2003 at the residence of Jamal Baskerville” and that Diedra has 

“never met Anthony Young in my life.”  Ex. 5 at 12.  Rakeem Baskerville also now swears that 

he “had no involvement in, nor knowledge of, any plot, scheme, or conspiracy to kill McCray as 

alleged ... I did not attend, and have never attended, any meeting at Jamal Baskerville’s home on 

25 November 2003 with Diedra Baskerville, Jamal Baskerville, Hamid Baskerville, Jahmal 

McNeil, Hakim Currie, Anthony Young and Paul Bergrin as alleged.”  Ex. 5 at 13.   He likewise 

confirms that he “did not attend any meeting 4-10 days after William Baskerville’s arrest where 

it is alleged that a meeting occurred between myself, Paul Bergrin, Hakim Currie, Anthony 

Young, Jahmal McNeil and Jamal Baskerville where it is further alleged that Paul Bergrin stated 

“no K-Mo, no case.”  Ex. 5 at 13.  Curry too has, since Bergrin’s conviction, sworn that he had 

“no role in any sort of conspiracy to kill Deshawn McCray because of his status as an 
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informant/witness against Mr. Baskerville.”  Ex 5 at 10.
7
 

4. The DEA Wiretap Recordings of Hakeem Curry Are Newly 

Discovered Evidence Warranting A New Trial. 

It is moreover clear that the government was at least constructively aware that Young’s 

account was false but nonetheless endorsed his testimony.  See Harris v. Gov’t of Virgin Islands, 

55 V.I. 1102, 1130 (D. Virgin Islands App. Div. 2011) (reversing and remanding for new trial 

where “use of testimony that a reasonable prosecutor would have recognized as false and 

unreliable landed far out of bounds”).  That is, during discovery, in addition to the tens of 

thousands of pages of documents and hundreds of hours of recordings that were turned over to 

the defense without an index, the government provided to Mr. Bergrin tens of thousands of 

telephone calls recorded by the DEA pursuant to a wiretap of Hakeem Curry.  Ex. 17 at 1.  The 

government informed counsel for Mr. Bergrin that it would not be seeking to admit the 

recordings because they were not timely sealed, and therefore, inadmissible.  See Ex. 17 at 1; Tr. 

(1/30/13) at 1384-86.  Mr. Bergrin did not focus on the exculpatory potential of these recordings 

amidst all of the other evidence at the time of trial because, as the government represented to 

defense counsel and the Court, “there is some very damaging evidence that was suppressed for 

Mr. Bergrin that related directly to the murder in this case,” Tr. (1/30/13) at 1386.  What that 

representation omitted, however, is the fact that the substance of the recordings negate the core 

of Young’s account (which is, of course, the sole evidence of Mr. Bergrin’s involvement in the 

McCray murder).  As those tapes prove, Young lied about when and how Curry found out about 

Baskerville’s arrest, whether Young was present for the two calls between Curry and Bergrin on 

November 25, 2003, and whether a meeting ever took place at Jamal Baskerville’s house several 

days later in which Bergrin advised that William Baskerville was facing life in prison and that 

                                                 
7
 Although it may not be viewed as newly discovered evidence, Bergrin himself certified in that 

filing that he and Baskerville never discussed harming McCray while Bergrin represented 

Baskerville and that he never attended a meeting in which he told anyone “no Kemo, no case” or 

that Baskerville would go free if McCray did not testify Ex. 5 at 4-9.  The accounts of Diedra 

Baskerville, Rakeem Baskerville and Hakeem Curry all confirm that this is true. 
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McCray’s testimony was critical to Baskerville’s release.
8
 

Specifically, at trial, Young claimed that Curry learned of Baskerville’s arrest on the 

morning of November 25, 2003, and said he had to call his attorney, Mr. Bergrin, so that Bergrin 

could “get on the case.”  Tr. (2/1/13) at 2238.  As Young explained, “Mr. Curry came a little bit, 

you know, after Diedre left” to Jamal Baskerville’s house, Tr. (2/1/13) at 2237, which occurred, 

according to him, about fifteen minutes after 9:30 or 10 o’clock in the morning, id. at 2234, 

2236.  Young then testified that at “maybe one, two o'clock in the afternoon” that day, he, Curry 

and Jamal Baskerville were sitting in Curry’s Range Rover truck when Bergrin called them.  Id. 

at 2240-41.
9
   A detailed analysis of the wiretap calls from that day, however, proves this 

narrative to be false.   

Indeed, as detailed in William Baskerville’s pro se Supplemental Letter Brief, filed 

November 30, 2015, Ex. 6, as well as from Mr. Bergrin’s own analysis of the recordings at issue 

after his conviction,
10

 we now know for a fact that Curry first left his home after noon on 

                                                 
8
 Mr. Bergrin has also learned of an eyewitness to the McCray murder, Sean McPhall, who might 

shed light on facts in dispute, including Young’s account of how the killing occurred.  Though 

McPhall’s identity as an eyewitness was known to the government, it never disclosed this 

information to Mr. Bergrin prior to or during trial.  Ex. 15. 

9
 Of course, this was merely one version of Young’s ever-evolving account.  At William 

Baskerville’s trial in 2007 and at Mr. Bergrin’s first trial in 2011, Young claimed that Rakeem 

Baskerville was in the front seat of the Range Rover with him and Curry that day; he changed his 

story to place Jamal in the front seat in 2013 when phone records again proved that Rakeem 

could not have been there, suddenly claiming that “it was so much going on, we was doing a 

thousand things that day.  And all the brothers is out there, all the Baskerville brothers.”  Tr. 

(2/1/13) at 2241-42.  See Harris, 55 V.I. at 1124 (“a reasonable prosecutor pursuing justice 

would have recognized the substantial question arising from” testimony of witness who had 

changed his account several times). 

10
 The exculpatory significance of these recordings first came to light when the government, in 

its post-trial briefing in opposition to Mr. Bergrin’s motion for a judgment of acquittal, asserted 

that the “no Kemo, no case” meeting must have occurred on December 4, 2003, and cited a call 

from Bergrin to Curry at 7:13 p.m. that evening as support for Young’s testimony that Curry had 

informed him at the meeting that he knew Mr. Bergrin was “on his way.” ECF No. 556 at 12 n.2 

(citing Tr. (2/1/13) at 2252).  Of course, as Mr. Bergrin discovered when he listened to the call 

having been alerted to its significance, that call actually demonstrated that Bergrin planned to 

“speak to [Curry] tomorrow.”  ECF No 558 at 6.  Only then did Mr. Bergrin realize that the 
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November 25, 2003, that he then went to the store that he owned and not Jamal Baskerville’s 

house, and that he first learned of Baskerville’s arrest in a phone call form Maurice Lowe at 

around 12:30 p.m.  Ex. 6 at 2-3; Call Nos. 09218-28, 09241.  Between 1pm and 2pm Curry was 

not in his Range Rover with Young and Jamal Baskerville as Young claimed, but rather was 

waiting for Jihad Pray to pick him up from his store in Pray’s rental vehicle, where Curry later 

accidentally left his jacket.  Ex. 6 at 2-3; Call Nos. 09266, 09272-82; 09369.  Though Young 

claimed that Hamid Baskerville was also present for the meeting at Jamal Baskerville’s house on 

the morning of William Baskerville’s arrest, Tr. (2/1/13) at 2233, a phone call between Curry 

and Hamid at approximately 4:30 p.m. demonstrates that the two never met that day, that Hamid 

knew almost nothing about the arrest, and that Curry and his associates had not discussed the 

circumstances of Baskerville’s arrest together in person as Young testified.  Ex. 6 at 4; Call No. 

09369.  Though Curry recounts the events of his day over the phone, he does not mention having 

seen Young at all, let alone having spent most of the day with him and Jamal Baskerville as 

Young testified.  Ex. 6 at 4; Call No. 09369 

The DEA recordings also belie Young’s testimony that Rakeem Baskerville, “was real 

mad when he found out that it was Kemo that was the one that set Will up, because he the one 

introduced Kemo to his brother to sell him his crack, and he didn't know Kemo was a 

confidential informant at the time.  Rakim introduced Kemo to Will,” Tr. (2/1/13) at 2247.  

Rather, when Curry asked Rakeem who Kemo was at 5:05 p.m. on the day of William 

Baskerville’s arrest --  just four minutes after Bergrin told Curry that William had identified the 

informant as McCray -- Rakeem responded, “I don’t know him.  I think he’s from Irvington.”  

See Call No. 3496671. 

Young’s account of the days following William Baskerville’s arrest fares no better when 

compared with the recordings.  Thus, there can be no truth to Young’s claim that the Curry 

organization only decided to kill McCray when Bergrin told them that Baskerville “was facing 

                                                                                                                                                             

government had misrepresented the substance of the recordings and that these recordings had the 

potential to flatly contradict the narrative Young provided at trial. 
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life in prison for that little bit of cocaine,” purportedly at a meeting at Jamal Baskerville’s house 

in the days immediately following Baskerville’s arrest.  Tr. (2/1/13) at 2252.  Indeed, the calls 

between Bergrin and Curry demonstrate absolutely no concern that Baskerville would face life 

imprisonment.  Though Curry told Hamid Baskerville that Bergrin told him that William was 

facing life on November 25, 2003, Call No. 09369, on November 26, 2003 at 5:38 p.m., Curry 

told Jarvis Webb that Bergrin had by then advised him at a meeting at Bergrin’s law office that 

day that Baskerville was facing twenty years, but “really facing” about twelve years, which they 

speculated meant “only ten.”  See Call No. 09771.  After Baskerville’s December 4, 2003 

detention hearing, Bergrin informed Curry at 7:13 p.m. that evening that Baskerville was facing 

eighteen years, but that Bergrin believed he could negotiate a thirteen-year plea deal.  Call No. 

10519.  Given that conversation, there is no reason to believe that a subsequent meeting was 

necessary based upon facts learned at Baskerville’s detention hearing, as Young testified, and as 

was the government’s theory at trial, which theory places these purportedly harmful tapes in a 

context that renders them appropriately considered newly discovered evidence.   

The calls between Bergrin and Curry on December 4, 2003 after Baskerville’s detention 

hearing are also consistent with Mr. Bergrin’s defense that he would not have said “no Kemo, no 

case” in light of the strong surveillance and other evidence against Baskerville, and inconsistent 

with Young’s testimony that Mr. Bergrin hinged Baskerville’s freedom on preventing Kemo 

from testifying, Tr. (2/1/13) at 2253.  In two different conversations that evening, Mr. Bergrin 

noted the extensive surveillance evidence against Baskerville, stating that that it was a “rough 

case,” and specifically citing the extensive surveillance that the government had -- notably, 

without reference to the testimony of an informant.  Call No. 10493.  Bergrin later told Curry 

“it’s an impossible case” because of the evidence against Baskerville, and Curry responded, 

“fight Paul” (and never mentioned any plot to kill Kemo).  Call No. 10519.  Similarly, Curry 

stated in a call at 4:34 p.m. on February 20, 2004, just a couple of weeks before McCray’s 

murder, that he wanted Bergrin off Baskerville’s case because “Paul is about copping out.  
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Taking money and pleading guilty.”  Call No. 1203305.   That sentiment is entirely inconsistent 

with either Young’s claim that Bergrin had advised killing McCray in contemplation of winning 

Baskerville’s case at trial or that Curry was relying on Bergrin’s legal analysis on how best to 

proceed in Baskerville’s case.  Moreover, if the parties were actually conspiring together to kill 

McCray, it would be entirely illogical for Curry to consider firing Bergrin at such a critical time. 

In sum, in addition to all of the other evidence cited above, these calls, first examined 

only after trial, fundamentally contradict the core of Young’s testimony, including that Mr. 

Bergrin met with the Curry organization, agreed with them that McCray should be killed, and 

provided them with the rationale for doing so.  As such, they warrant a new trial. 

Indeed, the evidence cited above amply fulfills the Iannelli requirements.  As to the first 

criterion, it is only since Mr. Bergrin’s trial concluded in March 2013 that he was able to learn 

that Young admitted to Charles Madison and Miller that he falsely implicated Bergrin in the 

McCray murder and that Diedra Baskerville, Rakeem Baskerville, and Hakeem Curry denied any 

involvement in McCray’s murder.  That is, Madison was only motivated to “do the right thing” 

and tell what he knew based upon his religious scruples in 2014 after he saw Bergrin praying to 

God while Mr. Bergrin was incarcerated.  Ex. 1 at 2-3.  With respect to Miller, it is of course true 

that Bergrin played excerpts from the 2005 recording that Miller had made of Young  at both of 

his trials, in which recording Young described his general strategy for telling the government 

what it wanted to hear.  But unlike the government, Mr. Bergrin was entirely unaware that Miller 

possessed the specific information described above that bears so powerfully upon Mr. Bergrin’s 

case, including, for example, that Young was boasting about falsely claiming that “Paul ... had 

something to do with it, and he orchestrated the whole thing,” to reduce his own sentence.  Ex. 2 

at 9.  Miller was simply too frightened to come forward with that information sooner.  Likewise, 

neither Hakeem Curry, Diedra Baskerville, nor Rakeem Baskerville were willing to take the 

stand at the time of Mr. Bergrin’s trial, and in fact Curry specifically expressed to standby 

counsel his intention to invoke his Fifth Amendment right against self-incrimination if called.  

Case 2:09-cr-00369-JLL   Document 630-1   Filed 06/27/16   Page 20 of 37 PageID: 24415



 

 - 16 - 

Ex. 17 at 2.  Thus, the statements that appear as exhibits to his reply brief in support of his 

Section 2255 motion were not available at that time.  Likewise, Mr. Bergrin’s investigators 

specifically attempted to serve Diedra Baskerville with a subpoena at the time of trial, but were 

unable to do so.  Id.  Accordingly, her statements that she has never met Young and never 

attended a meeting at Jamal Baskerville’s house on the morning of her husband’s arrest are also 

newly discovered, though Bergrin conscientiously sought them earlier.  And, though Mr. Bergrin 

was in possession of the DEA’s recordings of Hakeem Curry prior to his trial, it was only when 

Mr. Bergrin realized, post-trial, that the government had misrepresented the substance of those 

conversations, most specifically in its opposition to Mr. Bergrin’s Rule 29 motion, that this 

evidence was “given new importance,” Garland, 991 F.2d at 335, based upon its “latent 

attribute” of discrediting Young’s account.  Cimera, 459 F.3d at 460 n.11. 

Under these circumstances, Mr. Bergrin certainly exhibited diligence in seeking to 

uncover evidence of this sort for use trial.  He called several witnesses, such as Paul Feinberg, 

Rashida Tarver, Ben Hohn and Shawn Brokos, to impeach Young, while his attempts to 

subpoena witnesses like Jamal Baskerville and Jamal McNeil  to refute Young’s account were 

stymied by the Court, see Tr. (3/5/13) at 7652-57, Tr. (3/6/13) at 7838-42, Tr. (3/6/13) at 7853-

56 ; Tr. (3/8/13) at 8227.  See LaVallee, 439 F.3d at 701 (“Due diligence does not require that a 

defendant exercise the highest degree of diligence possible to locate evidence prior to trial; only 

“reasonable diligence” is required.”) (citation omitted); Lawhorne, 29 F. Supp. 2d at 305 (E.D. 

Va. 1998) (“‘Diligence’ means ordinary diligence, not the highest degree thereof[.]”) (citing 

Wright, King & Klein, Fed. Prac. & Proc.: Criminal 3d § 557 (2004)).  Furthermore, of course, 

Mr. Bergrin’s laudable attempts to subpoena witnesses and review the profusion of documents 

and recordings turned over to the defense in this case were hampered by his status as an 

incarcerated pro se defendant.  Cf. Winslow v. Portuondo, 599 F. Supp. 2d 337, 342 (E.D.N.Y. 

2009) (noting with regard to diligence inquiry in habeas proceeding that adequate weight must be 

given to “disadvantages and challenges that an incarcerated pro se petitioner faces in pursuing 

judicial relief”). 
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Of course, Young’s admissions that he was entirely fabricating his own and Mr. 

Bergrin’s involvement in McCray’s murder, and witness statements and recordings proving that 

his account at trial could not have been true will probably produce an acquittal because they 

“strongly demonstrate that critical evidence at the trial against the defendant was very likely to 

have been false.”  Quiles, 618 F.3d at 392-93.  Such evidence is obviously material as it reaches 

the heart of the allegations against Mr. Bergrin.  And because Mr. Bergrin was not able to 

present evidence of this magnitude at trial, it is not cumulative of evidence presented in the 

defense case.  See United States v. Morales, Crim. No. 90-441-2, 1991 WL 276022, at *2 (E.D. 

Pa. Dec. 18, 1991) (ordering a new trial based on newly discovered evidence that was not 

cumulative even though other witnesses had presented similar testimony).  As a result, the 

evidence proffered herein, which “could, if believed, change the verdict,” Gambino, 59 F.3d at 

364, requires a new trial.  In the event that the Court does not grant Mr. Bergrin a new trial based 

on this proffer alone, it should hold a hearing as to this evidence. 

B. Newly Discovered Evidence Demonstrates That A Key Government Witness 

Lied In The Conspiracy to Murder Witnesses Against Criminal Client 

Vicente Esteves (Counts One, Two, Four, Five, Twenty through Twenty-Six) 

Newly discovered evidence also calls into question the most critical evidence implicating 

Mr. Bergrin in a conspiracy to murder witnesses who were cooperating against his client, 

Vicente Esteves, in Esteves’s Monmouth County drug case.  The linchpin of the government’s 

case as to those charges was the testimony of Oscar Cordova, a government informant who 

recorded conversations with Bergrin and his co-defendants under the guise of assisting the 

defense in Esteves’s state drug case.  As can be heard on the recordings, Cordova frequently 

urged harming witnesses in connection with Esteves’s case.  Since trial, however, the ex-

girlfriend of Oscar Cordova has come forward with information discrediting the veracity of 
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Cordova’s testimony and the integrity of the recordings he made of Bergrin with respect to those 

charges. 

At trial, the government called Cordova as a witness to authenticate the tapes and to 

testify about the circumstances under which they were made and what he understood Bergrin to 

mean during those conversations.  By far the most pivotal evidence in that case concerned a 

December 8, 2008 conversation that Cordova recorded while Bergrin, Cordova, and others were 

out celebrating Bergrin’s birthday at Forno’s Restaurant in Newark, New Jersey in which 

Bergrin tells Cordova, “make it look like a robbery” because it “cannot under any circumstances 

look like a hit.”  Tr. (2/20/13) at 5095, 5069, 5104.  Cordova testified that Bergrin was thereby 

instructing him to kill “Junior the Panamanian,” a cooperating witness against Esteves, and to 

disguise the hit as a burglary to avoid suspicion.  Tr. (2/20/12) at 5093-96.  Mr. Bergrin’s 

defense at trial was that he made such statements to lead Cordova on because he wanted Cordova 

to fund Esteves’s case; as Bergrin sought to show, he never believed Cordova, knew him to be a 

government informant, and felt that no harm would never come to pass to anyone in connection 

with Esteves’s case; indeed, he would not let that occur.  Tr. (3/13/13) at 8665-66.  Mr. Bergrin 

further contended that Cordova manipulated the recordings to exclude Bergrin’s exculpatory 

statements, such as instructions not to act.  See, e.g., Tr. (3/13/13) at 8607. 

1. Interview of Savina Sauseda Is Newly Discovered Evidence 

Warranting A New Trial. 

Since Mr. Bergrin’s conviction, Cordova’s ex-girlfriend, with whom he lived from 2009-

2010, Savina Sauseda, has come forward.  In an interview from April 28, 2016, she revealed that 

after she ended her relationship with Cordova in 2010, she found a Hawk recording device that 

Cordova left at her home; from her description, it matches the recording device that Cordova 

used in Mr. Bergrin’s trial, though this particular device was apparently never accounted for by 
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the government.  See Tr. (2/14/13) at 3470-71; Ex. 7.  Specifically, while Sauseda was cleaning 

her home one day, she discovered in her couch cushions a Hawk recording device with over 

twenty recordings dating back to 2006 on it.  Id. at 2.  According to Sauseda, some of the 

recordings pertained to drugs, some “were about make it look like a robbery,” and some were 

hard to hear.  Id.  She further explained, “if you ever listened to tape recorders ... where you were 

able to stop play, stop and record, that’s what it sounded like.  Most of them were, like, paused, 

then started up again; paused, then started up again.  They were like bits and pieces.”  Id.  When 

asked if she thought Cordova was trying to transfer certain portions of conversations from one 

tape onto a different tape or another tape recorder, she responded, “to me, that’s what it sounded 

like, yes.”  Id.  As she elaborated, “it sounded like this, like, [crunch] and then it would stop and 

then it would talk and then it would stop.”  Id. 

Moreover, in 2011, about a year after their break up, Sauseda confronted Cordova about 

suspicious behavior he had exhibited during their relationship, such as disappearing for long 

periods of time without an explanation, and receiving a paycheck even while he was not 

working.  Id.  As he explained to her, “you just don’t know, I got involved in some stuff and in 

order for me to see my family again, this is what I have to do.”  Id.  He told Sauseda, “I was paid 

as an informant to set people up; he’s like that’s my job.”  Id.  When asked if Cordova created 

false testimony or made up stories about Bergrin, Sauseda revealed that “he had told me that he 

was paid to say whatever whoever was paying him [said] to say.”  Id. at 3.  And, when asked in 

what case he did so, Sauseda noted that she did not know specifically, but, “he used to refer to 

somebody named Sean,” presumably referring to Special Agent Shawn Brokos in this case.  Id.   

Sauseda later confirmed in writing that Cordova “confessed to me what he was paid to do.  Lie.  

Lie on the witness stand against Paul Bergrin ....”  Id. at 4. 
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Cordova not only admitted that he fabricated some things, he threatened to kill Sauseda if 

she “tr[ied] anything funny.”  Id.  at 4.  He also told her that he could never be prosecuted, for 

example for stealing her jewelry, car, and credit card as Sauseda noted he did, because, 

“whatever he does is not gonna matter because the government is on his side.”
11

  Id. at 3.  This 

evidence indicates that, as Mr. Bergrin sought to show at trial, Cordova did, in fact, manipulate 

the recording devices he used to record Bergrin, supporting Mr. Bergrin’s theory that Cordova 

omitted exculpatory statements by Bergrin from the tapes he submitted to the government.  It 

moreover indicates that he testified to whatever the government wished him to say, regardless of 

its truth. 

Sauseda, moreover, confirmed that during the relationship, “he told me about his family 

... he did lie about ... who his dad was.”  Id.  That is, when Sauseda confronted Cordova about his 

mysterious employment approximately a year after their relationship was over, he admitted to 

her that, as he said, “my whole family thing about my dad was made up.”  Id.  Specifically, 

though he had claimed that his father was Gustavo Colon, a/k/a Lord Gino, the head of the Latin 

Kings, and “that his dad was some type of gang leader and that his dad is in prison,” he later 

revealed, “that wasn’t true at all.”  Indeed, “he had told me that it wasn’t.”  Id.  That revelation is 

not only significant impeachment material,
12

 but it supports Mr. Bergrin’s defense that he knew 

Cordova to be an informant
13

 because he knew Cordova was only pretending that his father was 

“Lord Gino.”  See, e.g., Tr. (3/13/13) at 8666.  Sauseda also supported Bergrin’s defense that it 

                                                 
11

 That attitude was borne out at trial when Cordova committed perjury by claiming he was under 

threat of harm, when in fact, he had called the threats in on himself; Cordova was not charged for 

this offense.  Tr. (2/25/13) at 6252-54. 

12
 Though Mr. Bergrin repeatedly attempted to establish that Cordova was lying about the 

identity of his father, Cordova continued to attest under oath that his father was, in fact, Lord 

Gino.  See, e.g., Tr. (2/21/13) at 5191-92, 5198, 5201. 

13
 As discussed below, co-conspirator Yolanda Jauregui has, post-trial, confirmed that Bergrin 

suspected Cordova to be an informant.  Ex. 8 at 22.  
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was obvious to him that Cordova was no hitman through her assertions that based upon 

Cordova’s demeanor, “he’s definitely not a killer” and “he wouldn’t even kill a bug ... he would 

scream like a girl.”   Id. at 4.  Finally, as Sauseda confirms, Cordova “wasn’t trustworthy by any 

means,” but was rather “deceptive.”  Id. 

Such evidence constitutes “newly discovered evidence” pursuant to the Ianelli 

requirements.  First, this evidence is “newly discovered” because Mr. Bergrin first learned of Ms. 

Sauseda’s existence when she came forward after trial.  As she explained, when she did an 

internet search for Cordova’s name and saw news coverage that he was involved in allegations of 

murder-for-hire, she felt compelled to speak.  Once she realized that the “bunch of BS from my 

ex,” i.e., the fact that, as Cordova told her in 2011, he was a government informant,” involved 

such serious allegations, she realized that, “morally I know it’s the right thing to do, that’s why I 

reached out....”  Id.  Certainly, Mr. Bergrin had displayed diligence in investigating the integrity 

of the recordings, given that he secured an audio surveillance expert to review them for evidence 

of tampering.  He likewise had called various defense witnesses such as Beth Bergrin, Ana 

Aviles, and Anthony Badim to show that he knew Cordova was an informant, that he knew his 

father was not Lord Gino, and that Cordova’s account of events, including those that were not 

recorded, was false.  But he did not and could not have anticipated that Cordova secreted a 

recording device demonstrating the extent of his tampering in his ex-girlfriend’s home, or that 

Cordova had made the statements he did, including, most notably, that he was paid to “[l]ie on 

the witness stand against Paul Bergrin.”  Moreover, this evidence is material, as it eviscerates 

Cordova’s credibility and directly supports Mr. Bergrin’s defenses.  See, e.g., Wallach, 935 F.2d 

at 457-58 (new trial was necessary because lies of key witness who “tied all the pieces together,” 

even as to matters affecting only his credibility, could have caused the jury to reject his entire 

testimony and eliminate the foundation for conviction); Lipowski, 423 F. Supp. at 868-69 

(granting new trial after key witness was discovered to have committed perjury in related 

matter).  As such, Sauseda’s information “will probably produce an acquittal,” not only on 

Case 2:09-cr-00369-JLL   Document 630-1   Filed 06/27/16   Page 26 of 37 PageID: 24421



 

 - 22 - 

Counts One, Two, Four, Five, Twenty through Twenty-Six, but also on the counts related to the 

Kemo McCray murder, as the Court permitted the jury to use evidence as to Mr. Bergrin’s 

purported intent to harm witnesses in this case to establish his intent to harm McCray with 

respect to Counts One, Two, Three, Five, Twelve and Thirteen.  See Tr. (3/14/13) at 8959.  It is 

likewise not cumulative, particularly as the Court precluded Mr. Bergrin’s audio surveillance 

expert from examining the recordings for evidence of tampering or testifying to the anomalies 

that he observed on some of the most critical of Cordova’s recordings.  Tr. (3/7/13) at 7920-22.  

Likewise, though Mr. Bergrin sought to impeach Cordova, he did not have the benefit of 

Cordova’s admission that he lied, for example, about his father’s identity, or he perceived it to be 

his “job” “to set people up” and say whatever the government wished, or that he did not return 

all of his recordings in to the government, including conversations as to which it is obvious from 

the recording that he manipulated what was said.  The Court should grant Mr. Bergrin a new 

trial, or in the alternative, an evidentiary hearing. 

C. Newly Discovered Evidence Demonstrates That Government Witnesses Lied 

In The Drug Trafficking Case (Counts One through Five, Eight, Nine, Ten, 

Twelve, Seventeen through Twenty-Five) 

The Court should grant Mr. Bergrin a new trial in light of newly discovered evidence 

pertaining to his alleged involvement in drug trafficking activity or, at the very least, hold an 

evidentiary hearing at which these factual allegations would be fully aired, and the credibility of 

the pertinent witnesses appropriately assessed.  At trial, the government sought to show that 

Bergrin conspired with others, particularly Yolanda Jauregui and Alejandro Barraza-Castro, to 

operate a cocaine trafficking business through which he not only connected criminal clients such 

as Eugene Braswell, Abdul Williams, and Rondre Kelly, who all testified on behalf of the 

government, with cocaine suppliers like Barraza-Castro, but even, on occasion, himself supplied 

these clients with cocaine from his law office.  See Tr. (3/13/13) at 8457-58, 8545, 8549.  Mr. 

Bergrin’s defense was that the government’s witnesses were fabricating their testimony, that 
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Jauregui and Barraza-Castro conducted the drug trafficking business – and a romantic 

relationship – without Mr. Bergrin’s knowledge, and indeed, that Jauregui deliberately hid these 

activities from him, in part because Bergrin hated Barraza-Castro.  See, e.g., Tr. (3/13/13) at 

8682, 8693-95.  Because newly discovered evidence belies much of the government’s allegations 

and directly supports Mr. Bergrin’s defenses, Mr. Bergrin is entitled to a new trial. 

1. Yolanda Jauregui’s Post-Trial Admissions and the Government’s 

Apparent Suppression Thereof Constitute Newly Discovered Evidence 

Warranting a New Trial. 

Although Jauregui was a cooperating witness for the government who testified against 

Mr. Bergrin at his first trial, the government did not call her to testify at Mr. Bergrin’s second 

trial.  Instead, the government introduced recordings and documents concerning Jauregui’s and 

Barraza-Castro’s drug trafficking activity that it claimed also implicated Mr. Bergrin.  See, e.g., 

Tr. (2/11/13) at 3794.  As far as the defense is aware, Barraza-Castro was not a cooperating 

witness, although he ultimately pleaded guilty to various drug trafficking charges in connection 

with this case.  As a cooperating witness, Jauregui was not available to the defense at Mr. 

Bergrin’s trial, though newly discovered evidence demonstrates that she has, since Mr. Bergrin’s 

conviction, had a change of heart and agreed to tell the truth about Bergrin’s innocence of these 

charges.  That is, when attorney Brian P. McVan reached out to Jauregui on behalf of Mr. 

Bergrin after trial, she agreed to speak with him and, in fact, confirmed that she only implicated 

Mr. Bergrin because the government made clear to her that if she did not say that Mr. Bergrin 

was the leader and a participant in her drug trafficking activity, then she would not be accepted 

as a cooperating witness and would receive a lengthy prison sentence.  Ex. 8 at 2, 5.  

As set forth in Mr. McVan’s affidavit, Jauregui reviewed a certification that Mr. Bergrin 

had prepared with regard to her knowledge of his innocence in this case and represented to Mr. 

McVan that it was “true and accurate in its entirety with the sole exception of allegations about 
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the nature and extent of her sexual relationship with Alejandro Castro.”  Id. at 2.  That is, she 

agreed that the government “scared and terrified me into saying exactly what they wanted to 

hear.  The truth was never their objective.”  Id. at 5.  She further agreed that it was “obvious 

exactly what the government wanted to hear by the repetition of the questions they asked,” and 

that if she attempted to “tell the truth and that Paul was innocent, not involved, or that I did not 

know the answer, the government would get angry, threaten to end the meeting, walk out or tell 

me I am lying and that they are not using me as a cooperating witness.  Id. at 5-6.  As a result, 

the “government thereby put the answers in my mouth that they wanted to hear about Paul and, 

the majority of the time it was not the truth.”  Id. at 6. 

Specifically, Jauregui agreed that neither “Alejandro nor his family would ever do 

business with Paul, they did not like nor trust him.”  Id. at 8.  She affirmed that Bergrin left her 

in charge of Isabella’s Restaurant, i.e. the “drug premises” described in the Second Superseding 

Indictment against Bergrin, and that Bergrin did not know who the tenants, such as Barraza-

Castro, were “nor what was going on at the restaurant.”  Id. at 8-9, 18.  She confirmed that she, 

her brother Ramon Jimenez, and Barraza-Castro were dealing cocaine together and that she was 

making a percentage of their sales, but that she hid this activity from Bergrin by claiming she 

resold renovated foreclosed properties.  Id. at 9.  She acknowledged that she printed business 

cards and pretended to attend meetings at banks, mortgage companies and properties to fool 

Bergrin into thinking she was conducting legitimate business when she was actually dealing 

drugs with Barraza-Castro.  Id.  She admitted that she denied to Bergrin any involvement in 

Barraza-Castro and Norberto Velez’s drug activity, that she contacted criminal clients of 

Bergrin’s for their drug dealing connections without Bergrin’s knowledge – including by stealing 

numbers from his cellular telephone contact list while he showered – and that she hid any and all 
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drug dealing activity from Bergrin.  Id. at 11-12.  She also agreed that she “made sure Ashley 

[a/k/a Theresa Vannoy] and my family never slipped or revealed to Paul what I was doing with 

Alejandro.”  Id. at 12.   

She further confirmed that she met Rondre Kelly independently from Bergrin and kept 

their drug dealing a secret from Bergrin.  Id. at 13.  As she agreed was true, “[w]e made it a point 

to ensure Paul had no idea whatsoever we would be doing drug trafficking together.”  Id.  To the 

extent that Kelly testified to the contrary, Jauregui confirmed that “Dre lied on the witness stand 

when he testified Paul was involved.  Me and Alejandro, set everything up.”  Id. at 14.  Likewise, 

Kelly lied when he claimed that Ramon Jimenez delivered cocaine to Kelly for Bergrin and 

Bergrin’s law office.  Id. at 14-15.  As Jauregui agreed, “Ro[n]dre Kelly, Abdul Williams and 

Thomas Moran
14

 lied.  Paul received no money for drug sales and was never involved.”  Id. at 

16.  Indeed, Jauregui conceded that “Paul had no knowledge that Ramon did any drug deals with 

Abdul Williams (Mutallic),” given that she, Ramon, and Williams “swore confidence and 

secrecy to each other and the fact that any drug deals must be hidden, secret from Paul.”  Id.  In 

the same vein, Williams never served as a courier for Bergrin, and instead purchased drugs from 

Jauregui and Barraza-Castro.  Id. at 16-17.  Likewise, Jauregui confirmed that Braswell lied 

when he testified that Bergrin dealt him drugs from Bergrin’s law office that Bergrin obtained 

from Barraza-Castro.  Id. at 22. 

                                                 
14

 Jauregui also agreed that Moran’s testimony that Bergrin was aware that Barraza-Castro was 

living at Isabela’s because he unlocked the basement for them on one occasion, Tr. (2/26/13) at 

6456 (i.e., the evidence purporting to tie Bergrin to the kilograms of cocaine seized from that 

location on May 21, 2009), was false, as she was willing to sign the affidavit stating “I spoke to 

Alejandro about those kilograms and I am absolutely certain Paul was never given any money 

for anyone to store cocaine nor any drugs at Isabela’s restaurant ... Paul had nothing to do with 

those drugs, nor did he have any knowledge.”  Id. at 20. 
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Unfortunately, Jauregui was never able to sign the affidavit that she agreed was wholly 

accurate, as described above and those investigating on Mr. Bergrin’s behalf have not themselves 

been able to locate or interview her.  See id. at 3.  As Jauregui’s niece Loriann Ortiz and 

Jauregui’s sister Marilisa Jimenez  have explained, Jauregui wants to help Bergrin, but she has 

been placed into solitary confinement each time she has attempted to contact him.
15

  Ex. 9 at 2.  

Given the highly suspicious timing of and rationale for Jauregui’s placement in solitary 

confinement, it is reasonable to infer that the government has interfered to prevent Jauregui from 

assisting in Mr. Bergrin’s defense.  A new trial should be granted so that this highly exculpatory 

information may be placed before the jury. 

2. Statements of Sonia Erickson Are Newly Discovered Evidence 

Warranting A New Trial. 

A May 27, 2014 interview with Sonia Erickson -- the biological mother of Theresa 

Vannoy (a/k/a Ashley Jauregui), whom Yolanda Jauregui raised as a daughter during the period 

described in indictment against Mr. Bergrin -- also demonstrates that, contrary to the evidence 

presented at trial, Bergrin was not involved in Yolanda’s drug dealing activity, but that the 

government refused to even consider that this might be the case.  Specifically, as Theresa has 

told Erickson “from day one,” Bergrin had no knowledge of any of the drug trafficking activity 

by Yolanda Jauregui and Alejandro Barrazza-Castro; rather, Yolanda hid that activity and her 

sexual relationship with Barraza-Castro from Bergrin under threat of physical harm to Theresa if 

she revealed that information to Bergrin.  Ex. 10 at 2.  Indeed, “Theresa was very, very adamant 

that not only did Paul not know anything, that Paul was never around when any of the drugs or 

                                                 
15

 Ortiz, who worked full-time at Bergrin’s law office, also confirmed that there were no drugs 

stored there.  Ex. 9 at 2.  Marilisa Jimenez similarly confirmed that Bergrin was never involved 

with drugs and that Jauregui kept her drug dealing activities hidden from Bergrin.  Id. 
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money or any of this stuff was being talked about, but that she was threatened physically by 

Yolanda if she was to tell Paul.  My daughter has said that from day one.”  Id.   

Erickson also revealed that FBI Special Agent Shawn Brokos tried to convince Theresa 

to claim that she had knowledge of Bergrin dealing drugs even though Theresa was adamant that 

she had no such knowledge.  Id. (Q. “So did Brokos wanted her to lie?  A. Ther-Ther, yeah, yes.  

And Theresa stuck to her guns.  She said mom, that’s, that’s not what happened.”).  As Erickson 

recounted, during the Bergrin trial, Agent Brokos even urged Erickson herself to provide 

information about the case to news reporter Joe Ryan of The Star-Ledger, who was covering the 

trial, but hide the fact that Brokos had encouraged her to do so.  Though Erickson had been 

willing to present this evidence at Bergrin’s trial, she explained that she was not served with a 

subpoena to testify until several days after the date upon which the subpoena called for her to 

testify.  Id. 

3. Statements of Robert Vannoy Are Newly Discovered Evidence 

Warranting a New Trial. 

The accounts of the witnesses described above are consistent with that of Robert Vannoy, 

Yolanda’s nephew and Theresa Vannoy’s brother.  Though Robert testified at trial – and 

maintains to this day – that Bergrin had nothing to do with Yolanda and Barraza-Castro’s drug 

business, which Robert witnessed firsthand growing up in Yolanda’s home, he has only now 

revealed new information about the case.  See Tr. (3/8/16) at 8235-40; Ex. 11.  Specifically, he 

has now revealed for the first time that he had always told the FBI that Bergrin had no 

involvement in the drug business, Ex. 11, but the government apparently ignored that 

information and certainly did not reveal it to Mr. Bergrin’s defense counsel consistent with its 

Brady obligations. 
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4. The Statements of Jose Jimenez Are Newly Discovered Evidence 

Warranting a New Trial. 

Jose Jimenez, a co-defendant in Mr. Bergrin’s case, has likewise confirmed in an 

interview conducted on October 22, 2013, that, as to the drug trafficking business run out of 

Isabela’s restaurant, “Paul Bergrin didn’t know anything about that.”  Ex. 12 at 18.  See also id. 

at 18-19 (“Q. And you don’t think he had anything with the drugs in the basement? A. No.”); 24 

(“He didn’t know anything about [drugs in 710 Summer Avenue]”); 42 (“He’s innocent of the 

drugs ... Paul’s got nothing to do with ... that”).  As Jimenez also confirmed of Bergrin and 

Barraza-Castro: “I don’t think they got along really well ... especially with that whole thing with 

Yolanda ... [t]here was jealousy between ... Alejandro and Paul.”  Id. at 19.  Jimenez further 

confirmed that Bergrin apparently only visited the restaurant once in seventeen months, and 

never with Barraza-Castro, who worked there.  Id. at 18, 26, 28. 

5. Phone Records of Calls Between Bergrin and DEA Agent Gregory 

Hilton Are Newly Discovered Evidence Warranting A New Trial. 

At trial, Bergrin sought to elicit the fact that between 2004 and 2008, he had reported 

Barraza-Castro’s drug trafficking activities to DEA Agent Gregory Hilton.  That fact would have 

supported his defense that he was jealous of Barraza-Castro’s relationship with Jauregui, hated 

Barraza-Castro, and was not in business with him, or indeed, involved in any drug trafficking 

himself.  When counsel for Mr. Bergrin reached out to Agent Hilton during Mr. Bergrin’s trial, 

however, Agent Hilton could not recall having spoken with Bergrin.  Ex. 17 at 2. 

Only after trial did Mr. Bergrin obtain Agent Hilton’s phone number and discover that 

among the tens of thousands of documents provided in discovery, and the hundreds of pages of 

phone records, Mr. Bergrin’s phone records showed 54 telephone calls with Agent Hilton during 

that time period.  Ex. 14 (memorandum prepared by Ginger P. Galvani, Esq. analyzing phone 

records).  Notably, those calls were not in chronological order in the records provided and 

required a painstaking and time-consuming analysis, which Bergrin could not possible do while 

he was preparing for and conducting a trial from the Metropolitan Detention Center. 
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6. Statements of Amin Shariff Are Newly Discovered Evidence 

Warranting A New Trial. 

Another witness previously unknown to the defense has also emerged since trial to 

corroborate the evidence discussed above, including Yolanda Jauregui’s account that Eugene 

Braswell’s testimony against Mr. Bergrin was false.  Specifically, as Amin Shariff, a cooperating 

witness for the government in other matters who was interviewed by Mr. Bergrin’s defense team 

in May 2014 attests, not only did Eugene Braswell fabricate his testimony against Bergrin, but 

the government pressured Shariff himself to allege that Bergrin was involved in drug activity 

even as he repeatedly told them that it was not the case, to his knowledge.  Ex. 16 at 3 (“I knew 

and believed they wanted me to lie.  They kept suggesting that I had knowledge Paul was dealing 

drugs when I kept telling them I did not.”).  As Shariff recounts, the government approached 

Shariff to cooperate when he was arrested in around 2009.  Id. at 2.  Two federal agents from 

Newark, New Jersey visited him and asked him to provide information and potentially testify 

against Paul Bergrin.  Id. at 2.  They explained that his “5K1.1 letter would get fatter if I did.  

They kept trying to tell me that I had information Paul was involved in dealing drugs and that if I 

said this, it would benefit me.”  Id. at 2.   

Critically, when Shariff contacted his cousin Braswell to ask how he should respond to 

the federal agents pressuring him, Braswell “advis[ed] and instruct[ed]” him to lie, “to make up 

facts and say that I had information Paul was dealing drugs and using prostitutes.  To lie and 

make up whatever facts I had to in order to go free.”  Id. at 3.  As Braswell urged Shariff, 

“[j]ump on Paul’s case.  Everyone is doing it including me.  Fuck Paul.  He’s our ticket to 

freedom.  Tell the F.B.I. that Paul was selling me drugs, that I saw drugs in his office, that Paul 

sold only kilograms.  Look the Feds in the eye and just bullshit them.”  Id.. at 3.  When asked if 

any of the information that Braswell had provided against Bergrin was true, he replied, “Fuck 

no!” and laughed.  Id. at 4.  Braswell urged Shariff to “[u]se Paul to go home.”  Id.  As a result, 

“there is no doubt in [Shariff’s] mind whatsoever [that Braswell] lied when he testified at Paul’s 

trial” given that “Paul never dealt drugs to Wali nor anyone else, to my knowledge.  Eugene 
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Braswell, Wali, told me this himself.”  Id.  Notably, Shariff only came forward when he did 

because “my knowledge of what happened to Paul, has been driving me insane and the pain and 

suffering I have expressed from this knowledge has been immeasurable.”  Id.  As he stated, “I 

should have given this statement years ago and tried to prevent Paul’s unjust conviction.”  Id. at 

1. 

The newly discovered evidence described above fulfills the criteria for granting a new 

trial.  That is, Yolanda Jauregui has only now agreed to speak on Mr. Bergrin’s behalf, as she 

undisputedly refused to do so during Mr. Bergrin’s trial.  The same is true of Jose Jimenez, a co-

defendant in this matter who has only now confirmed that Mr. Bergrin was not involved in 

Jauregui and Barraza-Castro’s drug activity, including because Bergrin and Barraza-Castro did 

not get along.  Likewise, Sonia Erickson has only since trial confirmed that that Theresa Vannoy 

told her that Mr. Bergrin was not involved in Jauregui and Barraza-Castro’s drug trafficking 

activities; moreover, Erickson has provided new information previously unknown to the defense 

altogether, that Special Agent Brokos ignored this exculpatory evidence – and indeed, wanted 

Theresa to lie -- and further encouraged Erickson to surreptitiously create negative press for Mr. 

Bergrin during his trial.  Similarly, though Mr. Bergrin called Robert Vannoy as a defense 

witness at trial, Robert did not then reveal that he had informed the government that Bergrin was 

innocent of the drug trafficking allegations.  And while Mr. Bergrin was in possession of his 

phone records prior to trial, they were provided in such an incoherent manner and as part of such 

a voluminous amount documentary evidence, that it was only after trial, upon close analysis, that 

he was able to realize their importance in proving that he did, in fact, maintain frequent phone 

contact with DEA Agent Hilton with regard to Barraza-Castro’s drug trafficking activity.  

Finally, Amin Shariff was not known to Mr. Bergrin until after trial. 

Meanwhile, at trial, Mr. Bergrin exercised diligence in attempting to uncover as much 

evidence as possible to demonstrate that he was not involved in Jauregui and Barraza-Castro’s 

drug trafficking business, including by calling defense witnesses Norberto Velez, Robert 
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Vannoy, Joseph Conzentino and Lemont Love.  He should not be penalized because co-

defendants have now decided to come forward with the truth.  Nor should he be penalized where 

the U.S. Marshals Service failed to timely serve Sonia Erickson with a subpoena to testify at his 

trial, or because Robert Vannoy would not reveal all he knew when testifying on Mr. Bergrin’s 

behalf; Mr. Bergrin understandably presumed that the government was abiding by its Brady 

obligations during trial.  Likewise, Mr. Bergrin sought to have DEA Agent Hilton testify to their 

conversations, but was informed Agent Hilton would not reveal anything useful on the stand.  

Finally, Mr. Bergrin certainly could not have predicted that Braswell would so candidly admit 

his fabricated testimony to Shariff. 

This evidence is also material, not cumulative, and will probably result in an acquittal.  

For example, Shariff’s account that Braswell fabricated his testimony about Bergrin, including 

the notion that Bergrin connected him with drug suppliers and sold him drugs personally out of 

his office, eviscerates Braswell’s credibility at trial and directly supports Bergrin’s trial theory 

that Braswell had invented these claims out of whole cloth.  Likewise, Jauregui specifically 

admitted that she has direct knowledge of who was part of the drug trafficking conspiracy in 

which she participated with Barraza-Castro and that Bergrin was not, in fact, involved; indeed, 

she hid these activities from him.  Such obviously exculpatory evidence cannot help but change 

the verdict.  That is particularly true when corroborated by Jimenez, Vannoy, and Erickson, who 

each affirms, in newly discovered evidence, that Bergrin was not involved in drug dealing, as 

well as by evidence of Bergrin’s conversations with Agent Hilton which support his defense that 

he hated Barraza-Castro and was not his business partner.  As Erickson and Vannoy have stated, 

the government was not interested in hearing such evidence.  And though Mr. Bergrin attempted 

to introduce evidence of this kind at trial, at the time there was nothing presented of the 

magnitude of testimony from Jauregui herself admitting that she stole client contact information 

from Bergrin’s phone to use as drug connections and hid her drug trafficking activity from him.  

Certainly, Mr. Bergrin was not then able to call Jauregui to testify that she had personal 
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knowledge that witnesses like Braswell, Kelly, Williams, and Moran were lying, or to call 

Shariff to testify that Braswell had boasted about fabricating his testimony.  This evidence, both 

individually and in combination, requires a new trial or, in the alternative, an evidentiary hearing 

to establish its truth and accuracy. 

III. CONCLUSION 

For the foregoing reasons, the Court should grant defendant Paul Bergrin’s motion and 

order a new trial pursuant to Federal Rule of Criminal Procedure 33, or, in the alternative, 

conduct an evidentiary hearing as to the evidence proffered herewith. 

Respectfully submitted, 

GIBBONS P.C.  

Counsel for Defendant Paul Bergrin 

By:  s/ Lawrence S. Lustberg  

Lawrence S. Lustberg, Esq. 

Date:  June 27, 2016 

Newark, New Jersey 
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UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEW JERSEY 

 

 

UNITED STATES OF AMERICA 

 

 v. 

 

PAUL BERGRIN, 

 

    Defendant. 

 

 

Criminal No. 09-369 (JLL) 

 

 

 

Filed Electronically 

 

 

PROPOSED ORDER 

GRANTING MOTION FOR A NEW 

TRIAL 

 

 

 THIS MATTER having come before the Court upon the motion of defendant Paul 

Bergrin for a new trial grounded on newly discovered evidence pursuant to Federal Rule of 

Criminal Procedure 33(b)(1), and the Court having considered the submissions of the parties and 

for good cause shown, 

  IT IS on this ________ day of ________ 2016, 

  ORDERED that Bergrin’s Motion For a New Trial Grounded On Newly 

Discovered Evidence Pursuant to Rule 33(b)(1) is hereby granted. 

 

 

             

        Hon. Jose L. Linares 
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Lawrence S. Lustberg, Esq. 

GIBBONS P.C. 

One Gateway Center 

Newark, New Jersey 07102 

Phone:  (973) 596-4883 

llustberg@gibbonslaw.com 

Counsel for Defendant Paul Bergrin 

 

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEW JERSEY 

 

 

UNITED STATES OF AMERICA 

 

 v. 

 

PAUL BERGRIN, 

 

    Defendant. 

 

 

Criminal No. 09-369 (JLL) 

 

 

 

Filed Electronically 

 

 

CERTIFICATE OF SERVICE 

 

 

I, LAWRENCE S. LUSTBERG, hereby certify as follows: 

1. I am a Director with the law firm of Gibbons P.C., and have been appointed counsel 

for Paul Bergrin in the above-captioned matter. 

2. On this date, I electronically filed Defendant’s Motion for a New Trial Grounded on 

Newly Discovered Evidence Pursuant to Rule 33(b)(1). 

3. On this date, service was made upon all counsel of record in accordance with the 

United States District Court for the District of New Jersey’s Local Rules on Electronic Service. 

I hereby certify that the foregoing statements made by me are true.  I am aware that if any of 

the foregoing statements made by me are willfully false, I am subject to punishment. 

Dated: June 27, 2016    By: s/ Lawrence S. Lustberg 

      Lawrence S. Lustberg, Esq. 

      GIBBONS P.C. 

One Gateway Center 

Newark, New Jersey 07102   

      Counsel for Paul Bergrin 
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