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United States Attorney

District of New Jersey

Appeals Division
Steven G. Sanders 970 Broad Street, Suite 700 (973) 297-2019
Assistant U.S. Attorney Newark, NJ 07102 FAX (973) 297-2007

January 14, 2013

By ECF & E-MAIL

Hon. Dennis M. Cavanaugh, U.S.D.J.

U.S. District Court, District of New Jersey

Post Office Building & Federal Courthouse, Room 451
Newark, New Jersey 07101-0999

Re: United States v. Bergrin, Crim. No. 09-369 (DMC)

Dear Judge Cavanaugh:

During the severed trial on Counts 12 and 13, Defendant Paul Bergrin entered into
22 stipulations.' Given this Court’s desire to move the trial along, we ask this Court to
exercise its discretion to hold that the previously executed stipulations remain binding on
Bergrin for purposes of the RICO trial.

In Waldorf v. Shuta, the Third Circuit observed that “[i]n general, courts
encourage parties to enter into stipulations to promote judicial economy by narrowing the
issues in dispute during litigation.” 142 F.3d 601, 617 (3d Cir. 1998). Consistent with this
purpose, the court instructed that “[g]enerally, a stipulation entered into prior to a trial
remains binding during subsequent proceedings between the parties,” noting “a well-
recognized rule of law that valid stipulations entered into freely and fairly, and approved
by the court, should not be lightly set aside.” Id. (citation omitted). While “conclusory
stipulations are entitled to less deference than evidentiary ones,” id. at 617, the
“overriding factor” is “the parties’ intention to limit or not limit a stipulation to only one
proceeding.” 1d.

! All such stipulations are attached herewith. The first two agreed that substances
obtained from William Baskerville during several controlled buys tested positive for cocaine
base. Gov’t Exhs. 6000-01. The third addressed conversations had been intercepted by a valid
wiretap. Gov’t Exh. 6002. The remainder agreed that the documents contained in various
Government Exhibits qualified as business records under Rule 806(3) and were authentic under
Rule 902, while allowing Bergrin to dispute relevancy or other matters.
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Courts have extended this principle to criminal cases. In United States v. Kanu, the
Court of Appeals for the District of Columbia Circuit recently agreed that “‘District
courts have broad discretion to manage trials, and this includes holding defendants to
their stipulations, even regarding essential elements of proof, in the absence of manifest
injustice, inadvertence or a mistake as to the law or facts of the case.”” 695 F.3d 74 (D.C.
Cir. 2012) (quoting United States v. Wingate, 128 F.3d 1157, 1161 (7th Cir. 1997)).

“These principles, applied here, compel the conclusion that defendant should be
held to the previously-made stipulations for purposes of the new trial.” United States v.
Lentz, 419 F. Supp. 2d 843, 845 (E.D. Va. 2006). Most importantly, there is no “evidence
that the stipulations were expressly limited to the first trial.” Id. at 845-46. To the
contrary, by seeking and obtaining a severance, Bergrin knew full well that there would
be a subsequent RICO trial, at which these same exhibits would be introduced. Further,
the stipulations are evidential, and not merely conclusory.

Additionally, enforcing the stipulations Bergrin voluntarily executed would not
work any injustice, let alone a “manifest injustice.” Bergrin is an experienced litigator,
not a lay person. Importantly, moreover, while Bergrin stipulated that various documents
were authentic business records, he reserved the right to contest their admissibility on any
other available ground, such as under Rule 401 or Rule 403. Further, this Court has
expressed its desire to move the trial along. Requiring Bergrin to adhere to his prior
stipulations will help ensure that the trial is not prolonged by needlessly having to call
document custodians to satisfy the foundational requirements set forth in Rule 803(6).

In sum, the Government respectfully requests that this Court exercise its broad
discretion to hold that Bergrin at this trial will be bound by the stipulations he entered into
during the 2011 trial. Of course, whatever this Court’s ruling, the Government will
continue to try to work with Bergrin to secure stipulations for the additional documents
that will be introduced at trial, which will obviate the need to call between 20 and 40
document custodians.

Respectfully submitted,

PAUL J. FISHMAN
United States Attorney

By: s/ STEVEN G. SANDERS
Assistant U.S. Attorney

cc:  Lawrence S. Lustberg, Esq.
Bruce A. Levy, Esq.
Amanda B. Protess, Esq.
(all by ECF and e-mail)
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UNITED STATES DISTRICT COURT

DISTRICT OF NEW JERSEY
UNITED STATES OF AMERICA Crim. No. 09-369 (WIM)
V. STIPULATION#1
PAUL BERGRIN

ITIS HEREB'Y STIPULATED AND AGREED by and between the
United States of America, Paul J. Fishman, United States Attorney (Steven G.
Sanders, Assistant United States Attorney), and defendant Paul Bergrin, that:

If called to testify, Roger Godino, a retired Senior Forensic Chemist at the
Drug Enforcement Administration laboratory in New York City, would testify as
follows:

1. He examined the substance described in Government Exhibit 2209a, a
copy of which is attached hereto and incorporated herein by reference, and
concluded, to a reasonable degree of scientific certainty, that the substance
described in Government Exhibit 2209a contained cocaine base, also known as
crack cocaine, the net weight of which was 26 grams.

2. He examined the substance described in Government Exhibit 2209b,

a copy of which is attached hereto and incorporated herein by reference, and

GOVERNMENT
EXHIBIT

6000
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1) . ¢« L belory coerpiating. ) / > 7‘- (S
Do Eahoramant Admislsgation LL‘»'VL,' REPORT OF DRUG PROPERTY ILLECTED. PURCHASED OR SEIZED

———— ———

==___'g=
1. HOW OBTAINED (Check) DPurchas ¢ &s gizura DFlcn Sample 23, FILE NO. 20, %%%%RN.‘I 3. (?-DEP ID.
BL&D. Seizyte DMono Flagshed Dl':omplianco Sample (Non.Criminal)
Intormal Body Carry Other (Speatyl) 245D-NK-104H5-8
<a. WHERE OBTAINED (City, Stats/Country) 4b. DATE OBTAINED 5. FILE TITLE
~ Newark, NJ 03/18/03
6a. REFERRING AGENCY (Namo) Gb. REFERRAL CRIPS STREET GANG
Casefo.0r [ Jsmwnne.  [7.DATEPREPARED |8 GROUP NO.
FBl - Newark No. 03/20/03 e
2 10. 1", 12, ‘1 APPROX. GROSS QUANT! .
’ EJ;{Ln.ﬂl (10 c'l:\g:gclcts) ALLEGED DRUGS MARKS OR LABELS (Describa fully) 13. Solzod 14, Submilled Pug:;igso
167 Cocaine Base [T clear plstic bay; 59.2 grams

16. WAS ORIGINAL CONTAINER SUBMITTED SEPARATE FROMDRUG 7, LXINO (included above)  |_JYES (if Yes enter oxhibil no. and descride
REMARKS: original container (ully)
DPEDITE FROCISSING

“leare prewrve ang tatwand all packaging matenia) to FBILAB lor Lutent jrint prosessing™

iRie7

17. SUBMITTED BY SPECIAL AGENT (Signaturc) —)

18. APPROVED BY (Signaturo & Tille)
SADavidS.Magness [/ J __.R. /4

SSA Ronald N. Nolan |/ ,v4'e? A~ /v"o‘/c- [~
LABORATORY EVIDENCE RECEIPT REPORT /

19. NO. PACKAGES |20, RECE|VI fg»\d (710"1“0 825018). 21, Print of Type NAME and TITLE
. 2,
— 7 /3'\ s, ; ) NL 2. /i : (/) Q0 7 .
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25. ANALYS!S SUMMARY AND REMARKS —

Exhibit #1167 contains cocaine base.
Gross Wt. = 58,2 g

Net We. = 26.0 g

Original packaging forwarded to FBI for [ingerprint examination.

EG-E bt 2. Lab 8. ACTIVE DRUG INGREDIENT CONCENTRATION 2. amTOF |3
Ho Nn. (Establishad or Common Namuw) 29, Strength |30. Mcasure {31, Unit PURE DRUG RESERVE
167 157024 cocaine base 49 2 12,7 ¢ 25.4 ¢

34, ANALYST (Signatura) 35 TITLE 36. DATE COMPLETED
ROGER W. GODINO &0‘\ SENIOR FORENSLC CHEMIST 04/28/2003

37. APPROVED BY (Signaturo & Date) 38. TITLE 39. LAB. LOCATION
THOMAS M. BLACKWELL ° LABORATORY DIRECTOR NEW YORK

DEA Forin ,
Sent. - Previous odltiorf datod 4/80 by til slock Is axt tad. .
{Sept. 1995) < 7 i may be used until slock Is exhausted é - Originatar’s Suspense

BASK-000949
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U.S. Departmant of Just! 3 \,\,‘ - R ot o Yo ) e C':—/_')
Drug Enlorcemont Administsation }_.\ = REPORT OF DRUG PROPERT OLLECTED. PURCHASED OR SEIZED

1. HOW OBTAINED (Check) DPmchaso &Seizum DFree Samplo 2a. FILENO. 2. %%%%RAM
Buib, Seizura DMono Flashed DComptlanco Sampie (Non-Criminal)
Intemal Bedy Camry Other (Specily)) * 245D-NK-104-:15
<3, WHERE OBTAINED (City, State/Country) 4h. DATE OBTAINED 8. FILE TITLE
Newark, NJ 03/21/03
6a. REFERRING AGENCY (Name) 6b. REFERRAL CRIPSSTREET GANG
Caso Ho. OR D Sstzuro Ho. 7. DATE PREPARED |8, GROUP NO.
FBI - Newark No. 03/21/03
% gt |'"  FOIN n. 2. APPROX. GROSS QUANTITY | 15,
Purchase
Yo. (1 0 characlers) ALLEGED DRUGS MARKS OR LABELS (Dascriba fully) 13. Scized l_1_4. Submitted Cost
168 Cocaine Base 1 clear plastic bag 79.3 grams

18. WAS ORIGINAL CONTAINER SUBMITTED SEPARATE FROMDRUG 7,  LJINO (included above) L_lvﬁ (it Yes eplor xhibll no. and descre
REMARKS: original container fully)

EAFFUIT FROCISSING

TTare prowcrve aod formand all pactagang matenial ba FILE AL g latest print Procesing™

[1:{ N}
17. SUBMITTED BY SPECIAL AGENT (Signituro 18. APPROVED BY (Signatu(ea Tie)
SA David S. Maghess /% — / }/ SSA Ronald N. Nolan i (,\,.,_L..,(’,J A L_)o-%\— / c—
~ LABORATORY EVIDENCE RECEIPT REPORT ) /

19. NO. PACKAGES | 20-REGEIVED FROM fSignilse 5 Dale 2 - - 21, Prant or Typa NAME and TITLE
[
o g’f PN AV &k
22. SEAL : . RECEIVED gnature 8 0ate) (_, ¢ - 47Tt or Type NAME and TLTLE
- -
Dl Do o e 2 P e o

5730703 —  LABORATORY REPOR] ~ Y]
25, ANALYSIS SUMMARY AND REMARKS - !

Exhibit #168 contains cocaine basec.

LI =y

Gross Wt. = 79.1 g
Net We, = 46,7 g

Original packaging forwarded to FBI for fingerprint examinacion.

L L Lab. 26. ACTIVE DRUG INGREDIENT CONCENTRATION F ()
o (Established or Common Nama) 29, Strongtn |30. Measure [31. Unit PURE DRUG | RESERVE
168 | 157025 cocaine base 48 2 22.4 g 45.9 2

34, ANALYST (Signature) , e Y _ 35 TITLE 36. DATE COMPLETED
ROGER W. GODINO \“U<p, M\ ) J(vcfcv SENLOR FORENSIC CHEMIST 04/28/2003

37. APPROVED BY {Signature & Date)) / . \\&\ 1/, |38.TMLE 39. LAB, LOCATION
y < WEC7 LasoraToRY DIRECTOR NEW YORK
W/

<

THOMAS M. BLACKWELL

v n . AV ‘
DEA F ] .
(gs,.,_ f«:g‘s) -7 \’ Provious edilam\ ted 4/90 may bo usad until stock is exhausted.

BASK-000950
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UNITED STATES DISTRICT COURT

DISTRICT OF NEW JERSEY
UNITED STATES OF AMERICA Crim. No. 09-369 (WJM)
V. STIPULATION # 2
PAUL BERGRIN

IT IS HEREBY STIPULATED AND AGREED by and between the
United States of America, Paul J. Fishman, United States Attorney (Steven G. |
Sanders, Assistant United States Attorney), and defendant Paul Bergrin, that:

If called to testify, Brian O’Rourke, a qualified Forensic Chemist at the
Drug Enforcement Administration laboratory in New York City, would testify as
follows:

41. He examined Government Exhibit 2202 and concluded, to a
reasonable degree of scientific certainty, that the item examined contained cocaine
base, also known as crack cocaine, the net weight of which was 26.7 grams.

2. He examined Government Exhibit 2203 and concluded, to a
reasonable degree of scientific certainty, that the item examined contained cocaine

base, also known as crack cocaine, the net weight of which was 45.4 grams.

GOVERNMENT
EXHIBIT
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