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STATEMENT OF THE CASE AND FACTS

Thi s Def endant has an extensive appellate record, including
appear ances before this Court and before ot her courts of appeal. See

Depart nent of Legal Affairs v. Bradenton Group, Inc., 727 So. 2d 199

(Fla. 1998); Pondella Hall for Hre, Inc. v. Lamar, 860 So. 19 (Fla. 5t"

DCA 2003); PondellaHall for Hre, Inc. v. Ooft, 844 So.2d 696 (Fl a.

5th DCA 2003); Pondella Hall for Hire, Inc. v. City of St. Cl oud, 837

So. 2d 510 (Fl a. 5'" DCA 2003); Eight Hundred, Inc. v. State, 781 So. 2d

(2001). Except for the decisionof this Court, all the appeal s invol ve
claims for return of seized property or conpensati on for danages.
Ther e are many appeal s, because i n 1994 and 1995 a nunber of agenci es
filed separate |l awsuits for forfeiture, all of which ended in judgnents
for the Defendant, includingthe crimnal cases, which were not subj ect
to appeal.

Thi s case started on May 11, 1994, when the State Attorney of the
Ninth Judicial Grcuit, Lawson Lamar, filed a conplaint for forfeiture,
damages and i njunctive relief. The conplaint was styled aforfeiture

proceedinglnre. Forfeiture of Property Seized, April 26, 1994 from

O | ando Bi ngo-Pondella Hall for Hre, Inc., 4621 South O ange Bl ossom

Trail, Olando, FL.

This case was initiated solely as a civil proceeding. |t
target ed bot h t he personal and real property of the busi ness | ocated on

Orange Bl ossomTrail on April 26, 1994. Inits Petition, it stated



t hree causes of action; one count under Florida RI CO, pursuant to
Section 895.95, Fla.Stat., for a noney judgnment; one count under
Sections 932. 704, 849.36 and 895.05, Fla. Stat., for forfeiture; and one
count for aninjunction pursuant to Section 823.05, 60.05 and 60. 06,
Fla. Stat. Pondel | a obtai ned a final judgnent agai nst Lawson Lamar on
its clainms, which was not appeal ed.

Lawson Lamar did not use the RICO Lien notice provisions of
Section 895.07, Fla. Stat., nor didit followthe provisions of the
Cont raband Forfeiture Act, and pl ace a notice of |is pendens onthe
property pursuant to Section 932.703(2)(b), Fla.Stat. Rather, in
vi ol ation of Section 932.703, Fla.Stat., Lawson Lamar sought and
obt ai ned an i njuncti on pursuant to Sections 823. 05, 60.05, 60. 06,
Fla. Stat. onthereal estate. That injunction was subsequently i ssued
by the court as afinal injunction, and it named the property owner,
and t hose persons | easing fromhim That woul d be this Petitioner.
That final injunctionisstill ineffect. Thetrial court refusedto
hear Petitioner’s notion to dissolve it.

Pondel I a fil ed count ercl ai ns agai nst the State Attorney, including
a count for damages pursuant to Section 60.07, Fla. Stat., a cl ai mfor
damages pursuant to Section 932.704, Fla. Stat., and a cl ai mfor inverse
condemation, duetothe constitutional taking by the State of Fl orida
of the business enterprise.

Pondel | a al so asked for attorney’s fees and costs pursuant to



Section 60.05(5), Fla. Stat., (1995), for attorney’s fees and costs
pursuant to Section 57.111, Fla. Stat., (1995), and finally, Pondella
sought damages for the | oss of t he busi ness, fees and costs duetothe
wrongful forfeiture seizure under Section 932.704, Ha. Stat., (1995).

The trial court granted judgment as to Count | on June 27, 2002,
and on Decenber 9, 2002, thetrial court entered an order dism ssing
all counterclains and all other clains of Pondella for fees, costs and
damages. Thi s decision was entered nine years after cl osing of the
busi ness, and was done wi t hout evidence of any sort.

The trial court deniedall clains for damages, incl udi ng t he ones
that were statutorily allowed and the claimfor a constitutional
taking. It didthisfor tworeasons. First, as part of therulingthe
Court found that,

“Moreover, it is apparent on the face of the counter-

conpl ai nt that any such | oss of use danages woul d be purely

specul ative, and it woul d be i npossi bl e for any court to
determ ne i n what anount, if any, Defendants were danaged

for 1 oss of use of the seized property”.

It i s unknown howthe court canetothis findingof fact. The State
Attorney inits notion to dism ss had not even raised this as an
argunent .

Secondly, the trial court ruled that it would follow the

provi si ons of Section 932.704, Fla. Stat. as wittenin 1993. Under

t hose provi sions, the |l oss of use or busi ness danages “may” be awar ded

to a prevailing defendant. As witten in 1993, Florida's Civil



Cont raband Forfeiture Act did not nmake t he paynment of danages to a
prevailing Defendant mandatory. The statute stated that,

The trial court may require the sei zing agency to pay tothe
claimant the reasonable |oss of value of the seized

property. ..
See Section 932.704(9)(b), Fla. Stat., (1993). In 1995, the act was
anmended to make t he award of damages for | oss of inconme and val ue
mandat ory.

The trial court shall require the seizing agency to pay to

t he cl ai mnt the reasonabl e | oss of val ue of the seized

property when the claimnt prevails at trial or on

appeal ... (enphasi s added).
The trial court, as well as the appellate court, held that the
forfeiture act, Section 932.701 et.seq., barred, as amatter of | aw,
all taking clainms, even where it seened to effectively denied any
claim This holding, therefore, viol ates anot her provision of the
Fl orida Constitution by denying access to courts.

The trial court di sm ssedthe inverse condemmati on counterclaim
by ruling that as amatter of | aw, a party subject to seizureof its
propertyisonly entitledtoinverse condemati on damges where t he

State of Floridaignores the court order toreturnthe property, citing

Inre. Forfeiture of 1976 Kenworth Tractor Trail er Truck, 576 So. 2d 261

(Fla. 1990). That is, of course, not the holding of that case. In
Kenworth t his Court di d not address the i ssue entitl enent to damages
prior to the court order, since it was not raised.

Still pending beforethetrial court was Pondella’s Motionto
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Di ssol ve the I njunction which has not been heard or rul ed upon.
Simlarly pendi ng before the court was Pondel | a’s Mdtion for Award of
Damages pursuant to Section 932.704, Fla.Stat. Finally, all clains
pendi ng agai nst the i ndi vidual Philip Furtney, a defendant inthis
case, were | eft unresol ved. Judgnent was not entered either agai nst
himor for him

The Fifth District Court of Appeal affirned the decision of the

| ower court in whole. Acopy of that opinion styled, Pondella Hall for

Hire. Inc. v. Lamar, 866 So.2d. 719 (Fl a. 5'" DCA 2004) i s attached.

That affirmationwas inerror andinconflict withthe deci si ons of
this Court, as set out bel ow.

SUMVARY OF THE ARGUNMENT

Inits opinion, the Pondella court held that all takings and
sei zures of property by governnmental agencies, where | egal at the
outset, were as a matter of | aw, not subj ect to conpensation. This was
so even where the property, that i s the busi ness, was destroyed by t he
sei zure. Nowhereinits opiniondidthe Appell ate Court consi der the
constitutional issue of just conpensation. Yet as this Court, and the
Fifth District Court of Appeal have held, the seizure of acitizens
property by a governnental agency i s fundanental ly a constitutional

i ssue. Departnment of LawEnforcenent v Real Property, etc., 588 So. 2d

957 (Fla. 1991) Lamar v. Universal Supply, 479 So. 109 (Fla. 1995);

Lamar _v. Universal Supply, 452 So.2d 627 (Fla. 5!" DCA 1984).




Pondel | a has | ost all its equi pnent andits property, in short,
its business andthis litigation has continuedfor nineyears. It’'s
| easehol d was term nated by an i njunctioninviolationof thevery |aw
under whichit’'s property was sei zed. Nonetheless, it prevailedin
this racketeering and forfeiture case. It prevailedinall crimnal
pr oceedi ngs brought against it, andit prevailed beforethis Court. It
had a ri ght to conpensati on under both the Fl ori da and United St ates
Constitution, as well as Floridacaselaw. Innatters of forfeiture,
t he provi sions of the Constitution govern over the provisions of the

forfeiture law, See Tranel v. Stewart, 697 So.2d 821 9 (Fla. 1997).

To get to this result, the Appellate Court construed the
provi sions of Section 932. 704Fla. Stat. in such away that it denied
all clains for conpensation for the taking of property for the years
1994- 2003. Thi s construction of the statute, expressly viol ates nost of
the statutory rul es of construction. Mreinportantly for this appeal,
it conflicts with all the decisions of
this Court that require that inconstruing provisions of the forfeiture
statute, that construction nust render it consistent with the
provi sions of the Florida and the United States Constitution. It’s
constructionis socontrivedthat it conflictedits own recent opinion
that this sane Petitioner had a renedy for danages pursuant to Section

932.704, Fla. Stat. See Pondella Hall for Hre, Inc. v oft, 844 So. 2d

696 (Fla. 5! DCA 2003).



JURI SDI CTI ONAL STATENMENT

Thi s Court has jurisdictionover this appeal pursuant to Rul e

9.030, Fla.R. App.P. This appeal is discretionary where t he appeal

i nvol ves a decision of a District Court of Appeal that conflicts
directly and expressly with t he deci sions of this Court or with other
courts of appeal.
ARGUMENT
THE DECI SI ON OF THE DI STRI CT COURT
OF APPEAL IN THI S CASE EXPRESSLY
AND DI RECTLY CONFLICTS W TH THE
DECI SION OF THI'S COURT I N
THE FOLLOW NG CASES

The Constitutions Protects a Citizen From Even Lawful Taki ngs

The Fifth District Court of Appeal held that the seizure of
Pondel | @’ s | easehol d i nterest, and therefore its business, coul d not
constitute a conpensable loss, that isataking. It didsowththe
foll owi ng reasoning.

Whil e the State certainly seized Pondel | a’ s personal
property and obt ai ned an i njuncti on agai nst the property
owners fromoperatingillegal bi ngo ganes onthe property,
it didnot take Pondell a’'s | ease. Pondella’ s | oss of the
| ease was i nci dental to | awf ul governnent acti on based on
pr obabl e cause.

866 So.2d at 824. This msstated the record. The injunction

pr ohi bi t ed any bi ngo frombei ng pl ayed i n the hal |, and was ent ered, ex

parte, on stipulation of the owner with the State Attorney.
Nonet hel ess, the Pondel |l a Court takes the positionthat because

t he sei zure and i njunction were |l egally done, it i s not conpensabl e.
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This is contrary to the express provi sions of boththe Florida and
United States Constitutions. Wether the seizureis |awful or unlaw ul
isimmterial, except to establishthe date of the taking. Werethe
seizure is lawful, as supposedly this was, conpensationis to be

awar ded as of thetinme of the lawful taking. See Yoder v. Sarasota

County, 81 So.2d 219 (Fl a. 1955), Stai nger v. Jacksonvill e Expressway

Aut hority, 182 So.2d 483 (Fla. 1st DCA 1966).

I n any case, at issue before the trial court was an unl awf ul
taki ng. Section 932.703(2)(b), Fla.Stat., bothin 1993 and 1995,
expressly prohibits any restraint of real property inconjunctionwth
forfeiture proceedi ngs, except by way of |is pendens. By obtaininga
per manent i njunction agai nst the further use of the real property by
Pondel | a, Lawson Lanmar vi ol at ed t he express | anguage of the statute,
rendering the seizureinviolationof theverylawthat it was seeking
to enforce.

Conflict with Oher District Courts

The Pondel | a Court hel d that during the pendency of aforfeiture
action, an owner i s not entitledto any conpensati on for | oss of use,
evenif he/she prevails. Thisis contrarytoits own decisions, see

Gay v. Beary, 758 So.2d 1242 (Fl a. 5'" DCA 2000), but alsoinconflict

wi t h deci si ons of other district courts of appeal. See e.g. Yoder v.

City of Mam Beach, 479 So.2d 205 (Fla. 39 DCA 1985), I n Re Forfeiture

of One 1980 53 Foot Hatteras, 642 So.2d 1106 (Fla. 4'" DCA 1994). Al




the courts appear to agree that if during the pendency of the
forfeiture proceedi ngs the property i s damaged or | ost, as here, the
wronged owner is entitled to danages.

This Court’s decisions i nWheel er v. Corbin, 546 So. 2d 723 (F a.

1989) andln Re Forfeiture of 1976 Kenworth Tractor Trailer, 576 So. 2d

261 (Fl a. 1990) do not apply tothis case. InKenworth, theforfeiture
Defendant limtedit’ s claimfor danages to the taking, only after the
State refused to honor a court order and return the property. I d. at
262. InCorbin, the forfeiture Defendant asked for damages intort,
and di d not make atakingclaim Inall cases, the clai mby Pondell a
bel ow was for the taking of the business, both the seizure of the
personal property and the destruction of the |l easehold. This taking
cl ai mi nvol ves nore t han | oss of use damages, but rather the | oss of a

busi ness.



Statutory Construction

As to one cl ai mfor damages, pursuant to Section 932.704(9),
Fla.Stat., the |l ower court held that the 1993 provi sion of the statute
governed, sinceit wasineffect at thetine of theinitial closure of
t he business. It ruledthat the 1995 version of the sane statute,
whi ch made t he awar d of damages mandatory to a forfeiture Def endant,
constituted a substantive change, since “t hey expanded t he ri ght of
property owners to col |l ect damages i n cases t hat di d not get appeal ed.

Pondel | a, supra. at 725. Lawson Lamar was on noti ce of thi s Anendnent,

but continued to maintaintheinjunction and sei zure for anot her seven
years.

I n reaching this conclusion, thelower court expressly violated
the directives of this Court, that all courts should construe the
| anguage of the forfeiture act consi stent with t he due process cl ause
of the United States Constitution and the Florida Constitution.

Depart nent of Law Enforcenent v. Real Property, 588 So. 2d 957, 959

(Fla. 1991); Oepagev. Gty of Lauderhill, 744 So.2d 61 (Fl a. 4t" DCA

2000). Althoughraisedinthetrial court andthe |l ower court, these
constitutional clains were assiduously avoided in its opinion.

As this Court statedinits decision, Tranel v. Stewart, 697 So. 2d

1997), an anal ysi s scope of the forfeiture begins withthe question of
whet her the constitutionally protected right, provides for an exception

for forfeiture. If it does not, theforfeiture nust fail. The |l ower
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court held that where a forfeiture proceeding exists, thereis no
constitutionally protectedright tojust conpensation under Florida's
constitution.

Thi s construction al so expressly conflicts with the decisions of
Districts Courts of Appeal. Where a statute is amended, to correct
probl ens resul ting fromuncl ear | anguage, it i s considered a renedi al

re-enactment. See Ziccardi v. Strother, 570 So. 2d 1319 1321 (Fla. 2

DCA 1990) (findi ng Section 772.104 arenedi al re-enactnent); Senfield v.

Bank of Nova Scotia, 450 So.2d 1157 (Fla. 2" DCA 1984).

CONCLUSI ON

As shown above, the decision of the Fifth D strict Court of Appeal
affirmed t he deni al of Petitioner toany and all cl ai ns for damages
ari sing out of the seizure of its equipnent andthetermnationof its
| easehol d. This was so even where the sei zure and i nj uncti on vi ol at ed
the forfeiturelaw. This holdingviolates the Petitionersright to
conpensati on. The Pondel |l a court refusedto address that i ssue. Asthe
deci sions of this Court show, the constitutionality of thetakingis

the first and fundam&iERIl Al €\I& OF SERVI CE
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